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ASSIGNMENTS OF ERROR

Defendants and Appellants Hyundai Motor America and Hyundai
Motor Company (collectively "Hyundai") make the following assignments
of error:

1. The trial court erred when it granted the Smith Defendants'
Motion to Determine Fault Issues. See VRP (Nov. 7, 2006) 44:14-18;
46:25-47:5 (Oral Ruling); (CP 2032-33) (Order, Dec. 15, 2005). The trial
court also erred when it denied Hyundai's Motion for Reconsideration of the
Order Granting the Smith Defendants' Motion to Determine Fault Issues. Id.

2. In its Findings of Facts and Conclusions of Law Re: Default
Judgment, the trial court entered 74 Findings of Fact. See (CP 5311-35).
Hyundai has assigned error to 52 of those Findings of Fact in whole or in
part (including FOF 6-7, 12-16, 18, 20-21, 23-24, 26-30, 33-37, 39-4¢,
51-53, 55-56, 58-66, 68-70, and 73-74). Pursuant to RAP 10.4(c), Hyundai
attaches as Exhibit A of the Appendix to this Brief a copy of the Findings of
Fact and Conclusions of Law, with the Findings or portions of Findings to
which Hyundai assigns error highlighted in yellow.

3. In its Findings of Facts and Conclusions of Law Re:
Default Judgment, the trial court entered eight Conclusions of Law. See
(CP 5335-38). Hyundai has assigned error to five of those Conclusions of
Law (including COL 4-8). Pursuant to RAP 10.4(c), Hyundai attaches as
Exhibit A to the Appendix of this Brief a copy of the Findings of Fact and
Conclusions of Law, with the Conclusions of Law to which Hyundai

assigns error highlighted in yellow.
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4. The trial court erred by entering a default judgment against
Hyundai, and by awarding plaintiff prejudgment interest. See
(CP 5341-44) (Judgment).

5. The trial court erred by denying Hyundai's Motion for
Reconsideration of the Default Judgment. See (CP 5901-03) (Order
Denying Defendants' Motion for Reconsideration).

6. The trial court erred by granting Plaintiff's Motion in Support
of Imposition of Reasonable Attorneys' Fees and Costs Against the Hyundai
Defendants, and by granting Plaintiff's supplemental fees and costs requests.’

STATEMENT OF ISSUES

The following issues pertain to the assignments of error:

1. Austin-O'Neil Discovery Agreement. Hyundai attorney

Jeffrey Austin stated in a declaration that he and Magana attorney Peter
O'Neil reached an agreement limiting discovery in 2001. Austin sent
O'Neil a letter in June 2001, confirming the four areas where the parties
had agreed Hyundai would provide additional discovery. O'Neil did not
object, or respond, to the letter at the time, nor did he object to the ensuing
production by Hyundai consistent with the letter's terms. O'Neil now
claims there was no agreement. Is the trial court's finding of no agreement

error? (Assignments of Error Nos. 2-6.)

'"The trial court entered two sets of findings and conclusions in
support of its fees awards (on March 30 and April 27, 2006, respectively),
both of which are the subject of a Supplemental Designation of Clerk's
Papers, being filed contemporaneously with this Brief.
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2. Finding of Willful Discovery Violations. Hyundai's answer

to Request for Production 20 stated there were no claims or lawsuits
regarding seat backs in 1995-1999 Hyundai Accents. Under the trial court's
definition of claim based on the record at the close of an evidentiary hearing,
there were no such claims or lawsuits when Hyundai answered RFP 20.
Was Hyundai's response to RFP 20 accurate at the time it was made? And
considering documents that did not exist until later, whether Hyundai's
discovery responses were ever misleading depends on the definition of
"claim." This issue did not arise until immediately before the evidentiary
hearing on sanctions, and Hyundai did not have a fair opportunity to obtain
and present evidence addressing it. The trial court found Hyundai's
responses misleading, emphasizing the lack of evidence from Hyundai on
this issue. Hyundai presented that evidence on reconsideration, which the
court refused to grant. Did that refusal deprive Hyundai of a fair hearing on
the issue of the meaning of claim? (Assignments of Error Nos. 2-6.)

3. Finding of Material Prejudice. Magana has not made a

serious attempt to investigate the late-produced documents, to determine
whether any of them might be admissible at trial, or to establish that a fair
trial is not possible. Indeed, the evidence shows that a fair trial is still
possible. Washington law allows default judgment as a discovery sanction
only if the discovery violation makes a fair trial no longer possible. Should
the sanction of default be reversed? (Assignments of Error Nos. 2-6.)

4. Remand to a New Trial Judge. Judge Barbara Johnson, the

trial judge at the first trial and in the sanctions proceedings, has repeatedly

120007.0001/1309258.1 3



made statements demonstrating her bias against corporations in general
and Hyundai in particular. After defaulting Hyundai, Judge Johnson
accepted a "judge of the year" award from the Washington State Trial
Lawyers Association. Magana's counsel had nominated her for that
award. Should this case be remanded to a new trial judge to ensure the
appearance of fairness? (Assignments of Error Nos. 1-6.)

5. Prejudgment Interest. At the first trial, Magana's counsel

encouraged the trial court to make a clear legal error. This Court reversed
on the basis of that clear legal error, ordering a new trial on Hyundai's
liability. Should Magana be denied prejudgment interest, which would
compensate him for the delay between the first and second judgments, a
delay caused by his counsel's own misconduct in trying to place excluded
evidence before the jury? (Assignment of Error No. 4.)

6. Status of the Smith Defendants. This Court has already

affirmed the Smiths' liability. If Hyundai is ultimately held liable, Hyundai
and the Smiths will be jointly and severally liable. Because the Smiths are
highly unlikely to pay more than $25,000 of the judgment, Hyundai is
willing to waive any contribution cross-claim against the Smiths if Hyundai
loses at retrial. Should the Smiths be barred from participating in the retrial
if Hyundai agrees to waive any cross-claim? (Assignment of Error No. 1.)

L.
SUMMARY INTRODUCTION

This appeal presents a default judgment that fails the basic
requirements of due process. The judgment should be vacated and the

case remanded for further proceedings to a different judge.
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Jesse Magana was injured in a single vehicle car accident, and
three years later filed suit in Clark County Superior Court. The defendants
included the driver (Ricky Smith), and the car's manufacturer (Hyundai
Motor Company) and its American subsidiary (Hyundai Motor America).

Ricky Smith failed to answer, and was defaulted. Magana and the
Hyundai defendants vigorously, but cooperatively, litigated the case,
including discovery during which Hyundai produced well over
11,000 pages of documents and some 100 design tests for the vehicle at
issue, a 1996 "Accent."

Magana's defective design theory shifted back and forth during the
course of discovery. Initially alleging his injuries were caused by a
defectively designed front seat back, Magana later alleged that an
overpowered air bag caused the seat back to fail.

During the period when Magana was focused on the air bag, the
parties reached agreement on the scope of so-called "other similar incidents"
("OSI") discovery. Magana had demanded Hyundai produce a wide variety
of documents relating to allegations of seat back failures in every Hyundai
vehicle type manufactured from 1980 to the present.  Hyundai
(understandably) demurred to so sweeping -- and burdensome -- a demand,
but also informed Magana's counsel that Hyundai had no documents for any
lawsuits or claims for personal injury or fatality, arising out of alleged seat
back failures in the Accent for its 1995 through 1999 model years. After
Magana added a similarly sweeping demand for air bag OSI documents,

and Hyundai made a similar demurrer, Magana's counsel generally objected
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to Hyundai's limited responses, demanding that the requests be answered
"as written." See (CP 3928) (letter from Magana counsel Peter O'Neil to
Hyundai counsel Jeffrey Austin, April 26, 2001, at 2). Discussions ensued,
producing an agreement in the Summer of 2001 limiting the scope of
Hyundai OSI production obligations to "claims relating to aggressive
deployment of the passenger side air bag in the 1995-1997 Hyundai
Accent." See (CP 6939) (letter from Austin to O'Neil, July 11, 2001, at 5).
Hyundai duly complied with that agreement, producing documents relating
to 19 lawsuits and two attorney demand letters.

After expert witness discovery in the Fall of 2001 disclosed basic
weaknesses in the causation elements of his air bag theory, Magana shifted
back to his seat back claim (although fending off an attempt by Hyundai to
have the air bag claim struck from the case, by partial summary judgment).
When the case went to trial in June of 2002, Magana's primary theory "was
that if the seat back had been more rigid, it would not have given way when
subjected to the centrifugal forces" created during the accident. Magana v.

Hyundai Motor America, 123 Wn. App. 306, 318, 94 P.3d 987 (2004).

Whether the seat back should have been more rigid, and whether Magana was
even seated in the front passenger seat when it gave way, were both closely
contested issues. The jury resolved both against Hyundai by a 10-2 vote, and
awarded Magana over $8,000,000 in damages for the injuries he sustained
(including paraplegia) when he was ejected out the back of the vehicle.
Hyundai appealed, and this Court reversed because of a clear and

prejudicial error. Over Hyundai's objection, the trial court had allowed one
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of Magana's experts to testify to a theory of alternative seat belt design, in
violation of Magana's expert opinion disclosure obligations. Although the
court reconsidered and struck the testimony, at Magana's insistence and over
Hyundai's exception, the court refused to tell the jury that the evidence had
been stricken. Holding this to be a clear abuse of discretion, and prejudicial
because of a substantial probability that the improperly admitted evidence
affected the verdict, this Court ordered a new trial on liability issues.

The case returned to the trial court in the Spring of 2005, and
Judge Barbara Johnson -- who presided at the first trial and retained that
responsibility on remand -- set a retrial date of January 17, 2006. In
September 2005, Magana requested an update of Hyundai's response to
the seat back -- but not the air bag -- OSI's. This time agreement could not
be reached, and Magana moved to compel. The court granted Magana's
motion, and that November ordered production not only of lawsuit
records, but also responsive entries in Hyundai's consumer "1-800 hotline"
computer database. Hyundai duly complied, producing several boxes of
documents relating to seat back lawsuits, and consumer hotline records.

Magana's counsel now confronted a dilemma. Either they
requested a continuance to conduct the due diligence review necessary to
determine whether any of the OSI discovery material could actually be
admitted as substantive evidence at trial, or they stuck with the January
2006 retrial date and abandoned pursuit of OSI evidence.

Facing retrial of a closely contested case, Magana's counsel chose

neither course. Instead, on the eve of Christmas Eve 2005, Magana's
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counsel moved for a default judgment as a sanction for discovery violations.
Although several violations were alleged, the case for a default centered on
Hyundai's responses to Magana's seat back OSI requests. Initially, Magana
claimed that Hyundai simply failed to respond when Magana objected to the
scope of Hyundai's initial responses. When Hyundai introduced the
evidence of the parties' subsequent agreement limiting Hyundai's discovery
obligations, Magana raised a new theory, claiming Hyundai knew it had
consumer "hotline" records of allegations of seat back failures in Accents,
for model years 1995 through 1999, even as Hyundai responded it had no
documents relating to lawsuits or claims alleging seat back failures in
Accents for those model years. And at the evidentiary hearing requested by
Magana and granted by the trial court, Magana asserted that Hyundai used a
deliberately misleading definition of the term 'claim," to avoid
acknowledging existence of responsive consumer hotline records.

The trial court granted Magana's motion, and defaulted Hyundai.
The court reinstated the original judgment, added prejudgment interest from
the date of the June 2002 verdict, and awarded fees and costs associated with
the sanctions litigation effort. The court embraced all but one of Magana's
discovery violation claims, declining only the invitation to revisit the first
trial itself. After the court denied Hyundai's motion for reconsideration,
Hyundai appealed. Shortly after the appeal was underway, the trial court
accepted the Washington State Trial Lawyers award for "Judge of the Year,"
for which she had been nominated by Magana's counsel.

This Court should reverse and remand to a new judge.
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o Willfulness. The trial court's findings of willful discovery
violations are substantively and procedurally untenable. The trial court
found that the parties did not enter into a discovery agreement; that finding
ignores uncontroverted evidence, including correspondence and the
parties' course of conduct, which conclusively establish there was such an
agreement. The court also found that Hyundai gave misleading responses
to Magana's seat back OSI requests -- a finding that rests on an eleventh
hour theory of willfulness, to which Hyundai was denied a fair opportunity
to respond fully, and which is flatly contradicted by the court's own
definition of the crucial term "claim."

° Prejudice. The trial court found material prejudice when such
a finding was literally impossible to make at that point in the proceedings.
The record conclusively established that the admissibility at trial of the OSI
material could not be known without first subjecting the material to a lengthy
vetting process, which Magana admitted could not be completed in time for
the January 2006 retrial date. But if the vetting process could not be
completed by then, by definition the trial court could not know whether
Magana had, in fact, been prejudiced. Moreover, the only specific possible
prejudice that Magana identified -- that the admissibility of some of the OSI's
could no longer be established, because of the passage of time between when
Hyundai "should" have produced them and when Hyundai did produce them
-- could have been addressed by a remedy (involving limitations on Hyundai's
right to challenge the admissibility of those records at trial), which would

have preserved a fair trial for both parties.
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In short, the trial court abused its discretion when it defaulted
Hyundai. The default judgment should be vacated, and the matter
remanded for a jury trial on the merits. And to preserve the appearance of
fairness, this Court should order that a new judge preside over that retrial.

II.
STATEMENT OF THE CASE

A. February 15, 1997: Magana Is Seriously Injured in an Automobile
Accident. February 8, 2000: He Files Suit.

This Court has previously described the basic facts of the 1997
auto accident in which Jesse Magana sustained the injuries that underlie
this action. To summarize: On February 15, 1997, Magana was a
passenger in a 1996 Hyundai "Accent," driven by Defendant and
Respondent Ricky Smith. Smith's wife, Angela, was also a passenger. In
the face of an oncoming truck, Smith jerked the wheel to avoid a feared
collision. The car ended up in a violent spin, and the resulting centrifugal
force threw Magana out the car's rear window. He survived, but was
rendered paraplegic. See Magana, 123 Wn. App. at 309.

On February 8, 2000, Magana filed suit in Clark County Superior
Court. See (CP 3-5) (Complaint). As to Hyundai Motor America and
Hyundai Motor Company,2 Magana's complaint stated that "[t]he Hyundai

Accent's defective design was a proximate cause of Jesse Magana's

’Magana also sued Ricky Smith and the driver of the truck, Dennis
Nylander. See (CP 4-5) (Complaint 99 3.2-3.3). Nylander was granted a
summary judgment of dismissal and is no longer a party to this action.
See Magana, 123 Wn. App. at 310. Hyundai is challenging the continued
status of Ricky Smith as an active defendant in this case. See Statement of
Issue No. 6, supra, at 4; § IV.D of the Argument, infra, at 99.
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injuries and damages." See (CP 4) (Complaint at 2, § 3.1). The complaint
did not describe the nature of the alleged "defective design."

B. February to November 2000: The Parties Exchange Initial
Discovery Requests. Magana Seeks Information on "Other Similar
Incidents" While Hyundai Seeks Clarification of Magana's Design

Defect Theory.

On February 10, Magana served his first set of interrogatories and
requests for production of documents. See (CP 3715-32) (copy of first set
of requests, attached as Ex. A to Decl. of Jeffrey O. Austin in Opposition
to Motion for Sanctions).” Interrogatory No. 12 stated:

Identify with name and model number all Hyundai vehicles that

used the same (or substantially similar) front right seat as the 1996

Hyundai Accent.

(CP 3722) (first requests at 8). Request for Production No. 20 stated:
Pursuant to CR 34, attach or produce ... copies of any and all
documents, including but not limited to complaints, answers, police
reports, photographs, depositions or other documents relating to
complaints, notices, claims, lawsuits or incidents of alleged seat
back failure on Hyundai products for the years 1980 to the present.

(CP 3728) (first requests at 14).

Hyundai Motor America ("HMA") responded to those requests on
April 5, 2000. See (CP 3734-56) (copy of responses).4 In response to

Interrogatory No. 12, HMA stated:

3Jeffrey Austin has served as lead local trial counsel for Hyundai
since the beginning of this case. To supply the trial court with a single,
comprehensive documentary history of the discovery at the heart of
Magana's sanctions motion, copies of key documents were attached as
exhibits to Mr. Austin's declaration. The declaration appears at Clerk's
Papers pages 3703-13, and the exhibits (A through FFF) at pages 3714-4115.
A list of the exhibits, including Clerk's Papers page cross-references, will be
found for the Court's convenience at Ex. B of the Appendix to this Brief.

“The requests were nominally propounded to "[d]efendants"
(continued . . .)
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The 1995-1999 model year Hyundai Accents used the same or
substantially similar right front seat as the 1996 Hyundai Accent.
No other Hyundai model automobile uses the same or substantially
similar design for the right front seat as the Hyundai Accent.

(CP 3741) (responses at 8). In response to RFP No. 20, HMA stated:
HMA objects to Request No. 20 on the grounds it is overly broad
and not reasonably calculated to lead to the discovery of
admissible evidence. Without waiving said objections, HMA
further responds that there have been no personal injury or fatality

lawsuits or claims in connection with or involving the seat or seat
back of the Hyundai Accent model years 1995-1999.

(CP 3750) (responses at 17).”
While Magana was propounding discovery requests concerning

so-called "other similar incidents" (or "OSI's"),® HMA was propounding

(... continued)
(CP 3715) (requests at 1), but as to the Hyundai parties, the requests were
in fact directed only to Hyundai Motor America, as Hyundai Motor
Company had not yet been joined in the action, and would not be until the
Fall of 2000. See (CP 3704) (Austin Decl. at 2, § 3).

*Hyundai conducted a search for legal complaints and attorney
demand letters in connection with or involving the seats or seat backs of
the Hyundai Accent for model years 1995 through 1999. (CP 4979-80)
(stipulation). Hyundai did not search the 900,000 entries in its consumer
"1-800 hotline" computer records database, because such a search would
have imposed the very burden to which Hyundai was objecting.
(CP 4980) (stipulation at2, 92); see (CP 3302-03) (Vanderford Decl.
at 5-6, 99 C.1-C.3); VRP (Jan. 18, 2006) 114:21-115:12 (Vanderford).
Hyundai also did not believe those records constituted "claims," as that
term was employed in RFP No. 20 (which demanded documents relating
to the five specified, but undefined, categories of "complaints," "notices,"
"claims," "lawsuits," and "incidents"). The reasonableness of Hyundai's
response constitutes one of the central issues of this appeal.

8"Other similar incidents" (or "OSI") is a term of art in the products
liability field familiar to its practitioners, including counsel who litigate
motor vehicle crashworthiness claims such as the present case. It is
important to keep in mind that the phrase does not mean that the
information subject to an "OSI" request does describe an "incident ...
similar" to the accident giving rise to the plaintiff's lawsuit. In fact, material
(continued . . .)
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discovery requests seeking clarification of Magana's design defect theory.

On April 12, 2000, Magana was served with HMA's first discovery

requests, which included the following contention interrogatory:
Interrogatory No. 6: State, with specificity, any and all defects in

the design of the Hyundai Accent that form the basis of plaintiff's
allegation in paragraph 3.1 of your complaint.

(CP 3761) (HMA's first requests at 4) (copy attached as Ex. C to Austin
Decl.). Magana responded that:

. at this time plaintiff states that the Hyundai Accent seating
system was defectively designed in that it buckled and allowed
Mr. Magana to be ejected through the rear hatch back window.
This seatback failure was the proximate cause of Mr. Magana's
injury. This answer may be supplemented as discovery continues.

(CP 3772-73) (Magana responses at 4-5).

That June, Jeffrey Austin wrote to Magana's counsel (Paul
Whelan), seeking clarification of Magana's response. See (CP 3811-15)
(copy of letter dated June 29, 2000). Requesting that his letter be

"7 Austin stated:

"treat[ed] . . . as an effort to meet and confer,
. we are entitled to know what portion or part of the "seating
system" you claim was defectively designed and how it was
defective, and what part of the seating system you claim "buckled"
thereby proximately causing plaintiff's injuries. Obviously, we
need to retain our own experts to evaluate plaintiff's claims and

need this basic information to properly prepare a defense.

(.. . continued)
produced pursuant to an OSI discovery request usually turns out to describe
an incident that is not similar to the plaintiff's accident, and therefore not
admissible into evidence at trial. See, e.g., § IV.A.2.d, infra, at 77-81.

"The phrase "meet and confer" refers to the requirement of
Washington practice that parties attempt to resolve discovery disputes
before seeking relief from the court. See, e.g., (CP 5321) (Finding of Fact
No. 31) (acknowledging that "CR 26(i) requires counsel to confer prior to
bringing motions to the court regarding discovery").
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(CP 3812) (letter at2). That August, Magana served supplemental
discovery responses, including to the design defect contention
interrogatory.  See (CP 3830-34) (Magana's supplemental responses).
Magana's amended answer to the design defect interrogatory stated:

Plaintiff amends and supplements the response to [Interrogatory]
No. 6 by stating that the passenger restraint system of the Accent,
including seatbacks, belts, and airbag system, was defectively
designed and led to the injuries suffered by Mr. Magana.
Mr. Magana was belted in the right front seat. As the Accent hit a
small tree he moved forward. The air bag fired. Mr. Magana was
knocked back by the large passenger side airbag, collapsing the
seat back. The Accent tipped to its left and pivoted around a large
tree. Mr. Magana was ejected through the rear hatch window and
injured as a result.

(CP 3833) (supplemental responses at 4) (emphasis added).

One month later, Magana served his first discovery requests on
Hyundai Motor Company ("HMC"). See (CP 3836-55) (copy of requests).
Magana reiterated the OSI requests propounded to HMA, and added an
inquiry focused on air bags:

Request for Production No.21: Pursuant to CR 34, attach or
produce ... copies of any and all documents, including but not
limited to complaints, answers, police reports, photographs,
depositions or other documents relating to complaints, notices,
claims, lawsuits or incidents relating to injuries caused by airbags
on Hyundai products for the years 1980 to present.

(CP 3850) (requests to HMC at 15).

Hyundai Motor Company responded on November 21, 2000. See
(CP 3896-3919) (responses). HMC reiterated HMA's answer that no other
Hyundai vehicle has a right front seat with the same substantially similar
design as the 1996 Hyundai Accent. See (CP 3901) (HMC response to

Interrogatory No. 11). Regarding the OSI document production requests
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(No. 20 concerning seat backs and the newly added No. 21 concerning air
bags), HMC initially objected to both as "overly broad, unduly
burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence," and then stated:

Plaintiff's counsel has represented that the design defect alleged in
the complaint is a defective design of the front passenger seat and
airbag system in that the airbag allegedly knocked plaintiff back
collapsing the front passenger seat with plaintiff ultimately being
ejected through the rear window.  Without waiving these
objections, HMC further responds that there have been no personal
injury or fatality lawsuits or demand letters in connection with or
involving any claim that due to the allegedly defective design of
the front passenger seat and airbag system in the 1995-1999 model
year Hyundai Accent the airbag allegedly knocked a person back
collapsing the front passenger seat.

(CP 3910-11) (responses to RFP Nos. 20 & 21).

C. Spring-Summer 2001: Following Initial Document Production by
Hyundai Totaling Over 11,000 Pages, the Parties' Counsel Meet
and Confer to Resolve Outstanding Discovery Issues, and Reach
an Agreement Under Which Hyundai's OSI Production Is Limited
to Air Bag Lawsuits and Demand Letters.

By December 2000, Hyundai was ready to produce over
11,000 pages of documents, subject to final agreement on the terms of a
protective order. See (CP 3924-25) (letter from Austin to Peter O'Neil
dated Feb. 6, 2001, noting on page2 Hyundai's readiness to produce
documents). During January and February of 2001, the parties worked to
resolve the protective order issues, culminating in entry of an agreed
protective order on February 20, 2001. See (CP 18-24) (order). On
April 26, following Hyundai's document production pursuant to the terms of
the agreed order, Magana counsel Peter O'Neil wrote to Jeff Austin,

thanking him for what O'Neil called "a good initial production of documents
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by Hyundai." (CP 3927) (letter from O'Neil to Austin at 1) (copy of letter
attached as Ex. E of the Appendix to this Brief). O'Neil also stated he
"ha[d] some disagreements about what was not produced by Hyundai . ..

and wanted to get those on the table now." (Id.) (emphasis added).

As previously discussed, Magana initially identified the cause of his
injuries as "seatback failure," in which the "seating system . .. buckled and
allowed Mr. Magana to be ejected through the rear hatch back window."
(CP 3773) (Magana's response to HMA's design defect contention
interrogatory). Nothing was said about the Accent's air bag. But by the Fall
of 2000, Magana's theory of the case had changed. Now Magana claimed
that an overpowered air bag caused the front passenger seat to collapse
backwards, resulting in his ejection. See (CP 3833) (Magana's supplemental
response to HMA's design defect contention interrogatory) (describing the
"fir[ing]" of the "large passenger side airbag" as having "knocked back"
Magana, "collapsing the seat back" and causing his ejection).

Supplemental discovery requests reflected Magana's change of
theory. See (CP 3867-73) (Magana's fourth set of production requests to
HMA); (CP 3875-80) (Magana's second set of production requests to
HMC) (both requesting documents relating to various aspects of air bag
testing and performance, including the "aggressivity" of the passenger air
bag installed in 1995-1997 two door Hyundai Accents). The change was
confirmed by Mr. O'Neil's April 26 letter. Discussing a request that HMC

identify the person responsible for communicating with the National
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Highway Traffic Safety Administration concerning an NHTSA
investigation into the Accent passenger air bag, O'Neil stated:
It is hard to understand how this particular subject would be

irrelevant since it was the passenger air bag that was responsible
for Jesse Magana's injuries.

(CP 3927) (O'Neil Letter at 1) (emphasis added).

It was in that context that O'Neil and Austin then addressed the
issue of OSI discovery. O'Neil objected to HMC's responses to the two
OSI production requests, No. 21 (concerning seat backs) and No. 22
(concerning air bags), taking issue with what he termed Hyundai's
"rewrite" of the requests so they apply "only to people who are injured in a
manner identical to Mr. Magana." (CP 3928) (letter at2). Stating that
such a rewrite "is not Hyundai's prerogative," O'Neil insisted the requests
"should be answered as written." (Id.)

Austin testified that discussions ensued. See (CP 3707) (Austin Decl.
at 5, 9 5). O'Neil does not dispute either that those conversations took place,
or that they were for the purpose of satisfying the parties' "meet and confer"
obligations under CR 26(i). See (CP4791) (O'Neil Decl. at2, 9§ 3-5).
Following up these discussions, Austin sent a letter to O'Neil, on July 11,
2001. (CP 3939-40) (copy of letter, also reproduced as Ex. F of the Appendix
to this Opening Brief); see (CP 3708) (Austin Decl. at 5, §20) (noting last
meet and confer telephone conversation took place on July 2). Austin
testified the letter was intended to "memorialize . . . the understandings" he
and O'Neil had reached. See (CP 3708) (Austin Decl. at 6).

The letter began by stating:
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You identified four areas that you requested we respond to. Each
area is discussed below.

(CP 3939) (letter at 1) (emphasis added). Concerning OSI's, the letter
stated that Hyundai will "assembl[e] and will produce claims relating to
aggressive or violent deployment of the passenger side air bag in the 1995-
1997 Hyundai Accent." (Id.) The letter said nothing about Hyundai
producing anything relating to seat back failures, or anything about
Hyundai producing consumer complaint records.

On August 20, 2001, Austin transmitted the promised air bag OSI
production to O'Neil. See (CP 3708) (Austin Decl. at 6, § 21); (CP 3946)
(copy of transmittal letter). Hyundai produced documents relating to
19 lawsuits and two demand letters. See (CP 3708) (Austin Decl. at 6,
q21); (CP 3942-44) (chart itemizing the items produced, copy attached as
Ex. X to Austin Decl.). Hyundai did not produce any documents relating
to seat backs, or any consumer complaint records about air bags. See
(CP 3708) (Austin Decl., at 6,  21).

O'Neil has testified the parties never "arrived at an 'agreement’ not
to pursue discovery of seatback incidents." (CP 4791) (O'Neil Reply Decl.
at2, 15). But O'Neil does not dispute that he received Austin's July 11
letter, and also does not dispute that he never contacted Austin or in any
other way communicated to Hyundai either that (1) Austin's July 11 letter
incorrectly identified the specific discovery plaintiff was requesting, or
(2) Austin had omitted areas of discovery that plaintiff wished to continue
to pursue. See (CP 3708) (Austin Decl. at 6, §21); (CP 4791) (O'Neil
Reply Decl. at2, §5). O'Neil also does not dispute that he never
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contacted Austin to suggest that the scope of the August OSI production,
confined to air bag lawsuits and attorney demand letters, was in any way
inadequate. See id. And while testifying that he wrote "a huge number of
letters" on discovery issues between April 2001 and November 2001," see
(CP 4791) (O'Neil Decl. at2, 95), O'Neil did not offer a single letter
controverting the parties' course of conduct concerning OSI discovery, as
described by Austin in his declaration, and as reflected in the
contemporaneous correspondence describing the air bag OSI production.

D. Fall 2001 Through Spring 2002: The Parties Complete Discovery,

and Then Frame the Issues for Trial Through Summary Judgment
and Motions in Limine Rulings.

The trial court had no substantive contact with the case through the
Fall of 2001. The court set a trial date and granted a default against the
Smiths, but heard no motions involving any dispute over the scope of
discovery sought either by Magana or Hyundai, or any other matter
touching on the substance of Magana's claims. See (CP 15) (default
against the Smiths); (CP 32-33) (notice setting trial date of January 21,
2002); (CP 3710) (Austin Decl. at 8, 4 23) (noting that Magana filed "a
total of three motions to compel all within one month of [the June 2002]
trial"). The court's first exposure to the substance of Magana's case
against Hyundai came in January 2002, when the court heard argument on
Hyundai's motion for partial summary judgment striking any air bag or
seat belt design defect claims. See VRP (Jan. 22, 2002) 4:8-12 (Hyundai's
opening argument, noting, "this is the first proceeding that we've had

before you that really kind of relates to the facts of the case").
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Following deposition discovery of Magana's design expert
(Stephen Syson) and "occupant kinematics" expert (Dr. Joseph L. Burton),
taken in October 2001, Hyundai moved for a partial summary judgment
seeking dismissal of any claim of design defect in the air bag or seat belt
systems of the 1996 Accent. See (CP 110-11) (Hyundai's partial summary
judgment memorandum at 1-2); (CP 84-108) (extracts from the
depositions of Burton and Syson, submitted in support of Hyundai's
motion). Regarding the air bag claim, Hyundai argued that Dr. Burton's
deposition testimony effectively repudiated an opinion set forth in
Burton's expert report of August 30, 2001, in which Burton stated that the
air bag forced Magana backward with such force that the seat back failed,
leading to Magana's ejection from the vehicle. Compare (CP 113-16)
(Hyundai's memorandum at 4-7) (quoting from and discussing Burton's
deposition) with (CP 80-81) (Burton's August 30, 2001 report at 9-10).
Hyundai concluded the deposition testimony established the air bag played
no causative role in Magana's ejection from the vehicle, and Hyundai
therefore was entitled to partial summary judgment dismissing the air bag
defect claim. See (CP 122-23) (Hyundai's summary judgment
memorandum at 13-14).

Following briefing, see (CP 187-287) (Magana's response);
(CP 306-14) (Hyundai's reply), the trial court heard argument, on
January 22, 2002. See VRP (Jan. 22, 2002) 1-54.% The trial court ruled

At the outset of the hearing, Hyundai withdrew the seat belt
portion of its motion. See VRP (Jan. 22, 2002) 6:24-25 & 7:1-6 (Austin).
(continued . . .)
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that Magana would be allowed to present evidence on his air bag theory,
as a secondary cause of Magana's injuries:
... the plaintiff's evidence would be that the airbag contributed to
the causation factors in the case, that the airbag contributed to
pushing the plaintiff backward and is anywhere from a 5 percent
factor to a substantial factor in discussing the forces and causation
of the accident. . .. So, it appears to me that this is an intertwined
system and that we are not able to single out the airbag and
eliminate that issue.
VRP (Jan. 22, 2002) 52-53 (court's ruling); see (CP 319-20) (order
denying Hyundai's motion for partial summary judgment "striking all
claims relating to passenger side airbag").”
Trial was then set to commence on June 3, 2002. See (CP 315-16)
(amended trial setting notice issued December 20, 2001). Hyundai filed a

motion in limine to exclude any OSI evidence offered by Magana that did not

satisfy substantial similarity requirements. (CP 452) (Hyundai's motions in
limine at 2, Motion No. 1 concerning "other alleged accidents or incidents").

The trial court granted the motion. June 2002 trial VRP [II] 122:3-11. The

(... continued)
Hyundai did so because of a claim by Magana that the use of
"pretensioners" in the seat belts could have prevented "ramping" of
Magana, thereby avoiding his ejection, and Hyundai acknowledged that
the "pretensioners" claim raised an issue of fact precluding summary
judgment on the seat belt claim. Ultimately, Magana withdrew his
"pretensioner” theory and did not pursue that claim at trial.

*The court did not specifically address Dr. Burton's testimony.
Rather, the court found that declaration testimony from Syson, that (1) the
air bag contributed "5 to 10 [percent] of the total deformation" of the seat
back, and (2) "every 5 [percent] of deformation increases the risk of
ejection," was sufficient to create a jury question on proximate cause. See
(CP 200) (Syson Decl. at3, 996-7); VRP (Jan.22, 2002) 52:21-22
(observing that "[t]here may be more than one proximate cause of an
injury or accident").
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ruling proved moot; Magana did not even attempt to introduce any of the OSI
evidence that Hyundai had produced the previous August.

E. The June 2002 Trial: Magana Introduces Evidence of a New
Alternative Seat Belt Design Theory, in Violation of the Scope of
His Expert Witness Disclosures. The Trial Court Initially Denies
Hyundai's Motion to Strike, but Later Reconsiders. Magana Then
Persuades the Court Not to Tell the Jury That the Evidence Has
Been Stricken. The Jury (by a 10-2 Vote) Finds Hyundai Liable,
and Awards $8.000,000 in Damages.

Magana's principal design defect theory at the June 2002 trial focused
on the front passenger seat back of the Hyundai Accent. See Magana, 123
Wn. App. at 318 ("Magana's primary trial theory was that, if the seat back had
been more rigid, it would not have given way ..."). The parties vigorously
disputed that issue, as well as the question of whether Magana or Ricky
Smith's wife, Angela, was seated in the front seat. See Magana, 123 Wn.
App. at 310-11 & 318-19 (describing disputed evidence on both issues).

In September 2001, Magana represented that Syson would serve as
Magana's expert witness on design defect issues, while Dr. Burton would
serve as Magana's expert on accident "biomechanics" (also known as
"occupant kinematics"). See (CP 3957-59) (Magana's supplemental
response to HMA's expert witness disclosure interrogatory at 1-3).
Dr. Burton's expert witness report, attached as part of the expert witness
disclosure, contained no indication that he would offer any opinions on
design issues. See (CP 3962-68) (copy of reports). That October,
Hyundai took Dr. Burton's deposition. See (CP 3349-87) (Transcript of
Burton deposition, Oct. 3, 2001). Dr. Burton testified he would not be

offering opinions on design issues:
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Q. You have not been asked to do any design analysis?
A. I don't talk about specifics of design analysis, only
about how a particular component part might perform in the
production of or prevention of an injury. So I would have declined
specifically to do that.
(CP 3353) (Burton deposition at 17:9-15).
Dr. Burton testified at the June 2002 trial During his direct
examination of Dr. Burton, Magana's counsel asked about a so-called

"integrated" seat belt design. See (CP 3434-35) (June 2002 trial VRP
[VII-A] 977-78); see also Magana, 123 Wn. App. at 312 (quoting Burton's

testimony). Over Hyundai's objection, Dr. Burton was allowed to testify
that "[t]here are many vehicles on the road now that have such designs,"
and to express an opinion that a working integrated seat belt "would have
prevented whomever [sic] was in the front seat from being ejected, most
probably" in the crash at issue. (Id.)

Hyundai renewed its objection outside the presence of the jury,
moving to strike the testimony as a violation of Magana's expert witness
disclosure obligations. See (CP 3440-41) (June 2002 trial VRP [VII-B]
992-93). Magana's counsel responded by asserting Hyundai could not
legitimately claim surprise, because Dr. Burton at his deposition gave
counsel an article about integrated seat belts, and counsel had an
opportunity to examine Burton about it. (CP 3441) (June 2002 trial VRP
[VII-B] 993:9-16). Hyundai's counsel responded:

Your Honor, on page 17 of Dr. Burton's deposition, I specifically

asked him "Are you going to offer any opinion about design in this

case?" and he said no. And he's consistently testified throughout

the history of his testifying that he's not a design expert, not an
engineer, not a seat back designer. It's not his area. So the fact
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that it may have been mentioned in some article attached to his
deposition is irrelevant.

(CP 3441-43) (June 2002 trial VRP [VII-B] 993:16-994:1)."

The trial court denied Hyundai's motion, only to reconsider four
days later and strike the testimony. (CP 3447-49) (June 2002 trial VRP
[XI] 1666:13-1668:14). Magana's counsel offered no argument defending
the introduction of testimony, and made no effort to persuade the trial
court not to strike the testimony. But when Hyundai's counsel asked the
trial court, at the close of evidence, to instruct the jury that the testimony
had been stricken, Magana's counsel persuaded the trial court not to,
because doing so would -- in counsel's words -- "kind of highlight it[.]"
See (CP 3453-55) (June 2002 trial VRP [XV] 2275:21-2277:17)
(statement by Mr. Paul Whelan objecting to the requested instruction).

The jury returned a verdict in favor of Magana, and awarded him
$8,064,052 in damages. (CP 694-96) (Special Verdict Form). The jury
resolved both the design defect and "who sat where?" issues in favor of
Magana by the minimum required 10-2 vote. See Magana, 123 Wn. App.
at 313 (noting vote split); VRP (June 24, 2002) 2448:25-2452:15. Defendant

Ricky Smith's negligence was found to be another proximate cause of

"Dr. Burton brought several documents to the deposition, one of
which was an article related to "integrated seat belts." See (CP 3376-77)
(Burton deposition at 109:11-110:3). Mr. Vanderford asked Dr. Burton
questions about the documents, including questions concerning the
integrated seat belt article. See (CP 3376-78) (Burton deposition
at 109:11-116:12). But Dr. Burton never indicated he was prepared to
offer an opinion regarding whether integrated seat belts were a feasible
alternative design that would have prevented Mr. Magana's ejection. See
(CP 3349-87) (Burton deposition transcript).
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Magana's injuries, and the jury allocated responsibility 60 percent to Hyundai
and 40 percent to Smith. (CP 695-96) (Answers to Questions Nos. 3 & 5).

F. July 2004: This Court Holds the Trial Court's Failure to Instruct the
Jury That the Improper Burton Alternative Seat Belt Design
Testimony Had Been Stricken Deprived Hyundai of a Fair Trial. This
Court Reverses the Judgment and Remands for Retrial on Liability.

Hyundai appealed and raised several issues, including the trial
court's refusal to instruct the jury that the Burton integrated seat belt
testimony had been stricken. Magana claimed Hyundai had waived that
issue by waiting to request the instruction at the close of the evidence, and
that any error in failing to instruct the jury was harmless. See (CP 3470-77)
(Magana's Brief of Respondent in Cause No. 29347-1-11, at 10-17).

On July 24, 2004, this Court issued its decision reversing the
judgment against Hyundai and remanding for new trial. See (CP 3519-33)
(published portion of this Court's slip opinion addressing the Burton issue)
reported at 123 Wn. App. at308-20 (as amended on denial of
reconsideration); (CP 3545) (slip opinion at27). This Court found no
waiver in the fact that both Hyundai's counsel and the trial court forgot to
have the jury instructed about the striking of the Burton testimony, at the
precise moment when counsel and the court had initially agreed the jury
should be given that instruction. See 123 Wn. App. at314-15.
Concluding that "[c]learly, the jury could not follow the [trial] court's
instruction to disregard stricken evidence when the court failed to advise
the jury that it struck that portion of Burton's testimony that it had earlier
admitted over Hyundai's objection[,]" this Court found the trial court

abused its discretion when it rejected Hyundai's requested instruction,
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because the absence of that instruction misled the jury as to what evidence
was properly before it. See id. at 316 (citations omitted) (emphasis
added)."" After a comprehensive examination of the record, this Court
concluded that the error could not be deemed harmless because there was
"at least a substantial possibility that [it] ... affected the verdict." 123
Whn. App. at 319 (footnote omitted)."?

This Court affirmed the judgment against the Smiths in the
unpublished portion of its decision. (CP 3545) (slip opinion at 27). After
receiving supplemental briefing from the parties, this Court limited the
scope of retrial to liability issues regarding the Accent's occupant restraint
system. See 123 Wn. App. at 319 (footnote omitted) (as amended on
denial of reconsideration); (CP 3577) (order directing additional briefing);
(CP 3592) (order amending opinion).

G. Spring 2005: Following the Issuance of the Mandate, the Trial

Court Sets a Retrial Commencement Date of January 17, 2006.

Fall 2005: Magana Rejects Hyundai's Update of Its Responses to

Seat back OSI Discovery Requests, and Successfully Moves to

Compel Production of Additional Documents, Including Consumer
"1-800 Hotline" Computer Database Records.

Magana moved for reconsideration, which was denied by an order

entered on February 24, 2005. See Order on Motion for Reconsideration,

"The transcript of oral argument underscores that this Court had
no difficulty concluding that the trial court had been persuaded, by
Magana's counsel's successful objection, to commit a clear error of law.
See (CP 3501-02) (VRP of the oral argument in Cause No. 29347-1-II,
Feb. 24, 2004, at 21-22) (comments of Judge Seinfeld).

'’In the unpublished portion of the decision, this Court rejected the

balance of Hyundai's assignments of error. See (CP 3533-42) (slip
opinion at 15-24).
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Cause No. 29347-1-11 (on file). Magana did not petition for Supreme
Court review, and this Court's mandate issued on March 29, 2005. See
(CP 716-747) (m.amdate).]3 The parties then asked the trial court to set a
retrial date. See (CP 4022) (letter from Magana's counsel, requesting
setting). That May, the trial court set retrial to commence on Tuesday,
January 17, 2006. (CP 4024) (trial setting notice).

In September, Magana's counsel (O'Neil) wrote to Jeff Austin
requesting an "update” of Hyundai's responses to several discovery requests:

° Regarding Interrogatory No. 12 (No.1l in the later
requests directed to HMC), concerning identification of Hyundai vehicles
that use the same or substantially similar front seat as the 1996 Accent,
O'Neil claimed to have found "a recliner mechanism from another
Hyundai vehicle that looks identical" to that used in the 1996 Accent. See
(CP 4032) (letter from O'Neil to Austin, dated September 13, 2005 at 1).
O'Neil requested an update to account for what he asserted to be a
discrepancy between Hyundai's discovery response and the evidence of
similar seat recliner mechanisms. See id.

L] Regarding RFP No. 20," seeking documents relating to
complaints, notices, claims, lawsuits or incidents of alleged seat back

failure, O'Neil again raised the issue of the similar recliner mechanism, as

An amended mandate, clarifying which appellants had been
awarded costs, was issued April 4, 2005. See (CP 748-749) (copy of
amended mandate).

O'Neil referred to "Interrogatory” No. 20, but there is no dispute
that he intended to refer to Request for Production No. 20.
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well as the passage of time since Hyundai's last responses. See
(CP 4032-33) (letter at 1-2). No update, however, was requested either to
Hyundai's response to Request for Production No. 21 concerning air bag
OSI's, or to the air bag OSI production provided under the terms of the
parties' Summer 2001 discovery agreement.

Following the requisite meet and confer telephone conference,
Hyundai responded in writing, as follows:

° Regarding models with the same or substantially similar
front seats as the 1996 Accent: Hyundai did not agree that the use in the
1995-1999 Elantra of a substantially similar recliner mechanism meant
those Elantras used a substantially similar front seat, which was the actual
subject of the discovery request. See (CP 4050) (letter from Austin to
O'Neil dated Oct. 11, 2005, at1). Nonetheless, Hyundai agreed to
produce lawsuits or claims involving seat back deformation issues,
relating to the 1995-1999 Elantra year models. See id.

° Regarding RFP No. 20: Hyundai continued to object to the
full scope of the request as overly broad, unduly burdensome and not
reasonably calculated to lead to discovery of admissible evidence. See
(CP 4050-51) (letter from Austin to O'Neil, noting and reasserting prior
objections). Hyundai made clear it would update its response to this
request only to the extent of any lawsuits or claims involving seat back
deformation issues, either for the Accent or the Elantra 1995-1999 model

years. See (CP 4050-51) (letter at 1-2).
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On October 25, Hyundai turned over documents pertaining to two
alleged seat back failures: (1) a lawsuit filed in July 2002, alleging a seat
back failure involving a 1999 Hyundai Accent (the Bobbit lawsuit);
(2) correspondence from an attorney dating from September 2000,
alleging a seat back failure in a 1995 Elantra for which no lawsuit was
ever filed (the Dowling claim). See (CP 4053) (letter from Austin to
O'Neil, dated October 25); (CP 4062-64) (supplemental written responses
to Interrogatory No. 12 and Request for Production No. 20); (CP 4054-60)
(documents relating to the two claims). Magana then moved to compel.
See (CP 787-830) (motion to compel). Magana demanded -- with retrial

set to commence in less than three months -- production of all documents

nn nn

relating to the full range of "complaints,” "notices," "claims," "lawsuits"
and "incidents," concerning alleged seat back failures for all Hyundai
vehicles, going back to 1980. See (CP 788-89, 792) (Motion to Compel

at 2-3 & 6); see also (CP 784-86) (Syson Decl. supporting motion).

Hyundai opposed, challenging the lack of substantial similarity
because of the unique circumstances of Magana's accident, and urging the
trial court to deny the request as unduly burdensome and not reasonably
calculated to lead to discovery of admissible evidence. See (CP 912-16)
(Hyundai's Opposition Memorandum at 4-8); (CP 889-90) (Blaisdell Decl.
at 1-2). Magana's reply emphasized the distinction between the test for
substantial similarity for purposes of allowing discovery, from the test for

substantial similarly for purposes of admissibility at trial, insisting that the
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former, far more forgiving test mandated granting the motion. See
(CP 938) (reply at 2).

The trial court ruled that Hyundai was to produce "complaints and
claims regardless of model year [or] ... date of accident" involving
allegations of seat back failure in Hyundai vehicles with single recliner
seats. See VRP (Nov. 7, 2005) 17:12-16 (colloquy between the court and
Mr. Austin).">  An issue then arose over whether "complaints”" meant
lawsuits or extended to "consumer” complaints, in which case Hyundai
would be obligated to search its consumer 1-800 hotline computer record
database as well as its lawsuit records. See (CP 964-78) (correspondence,
including proposed form of orders). The court supplemented its original
ruling by entering an order on November 18, directing Hyundai to include
documents relating to consumer complaints as well as legal claims. See
(CP 961-62) (court's order, with handwritten interlineations).

H. November-December 2005: Hyundai Complies With the Trial

Court's Production Order. Magana Then Moves for a Default.

Claiming Hyundai Violated Its Discovery Obligations by Failing to
Produce the Seat Back OSI Documents Before the First Trial.

Hyundai promptly began the processes necessary for compliance
with the trial court's production order. Based on its initial understanding
of the scope of the court's ruling, Hyundai had begun gathering documents
relating to lawsuits or claims alleging seat back failures on Hyundai

vehicles with single recliner seats. See (CP 1026) (Cavanaugh Decl. at 1,

“During the hearing on the motion, Magana clarified that the relief
sought would be limited to vehicles with seats using single recliner
mechanisms. See VRP (Nov. 7, 2005) 12:21-23.
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2)."% After the court clarified the scope of its ruling and directed the
production of consumer complaint records as well, Hyundai expanded the
scope of its efforts to address retrieval of records from its consumer
"hotline" computer record database.'” On November 21, 2005, Hyundai
produced records concerning lawsuits and claims (demand letters), all of
which involved models other than the Accent and Elantra. See (CP 1027)

(Cavanaugh Decl. at 2, §3); (CP 2353-54) (O'Neil Decl. at 3-4, 926)."®

'®This supplemental production would precisely match the scope of
the air bag OSI production by Hyundai in the Summer of 2001. See
§ II.C, supra, at 16-18 (discussing agreement and ensuing air bag OSI
production); (CP 3939) (Austin letter of July 11, 2001, at 1); (CP 3708)
(Austin Decl. at 6, §21); (CP 3942-44) (chart itemizing air bag OSI
documents produced).

"Producing consumer hotline records involved a two step process.
First, HMA's computer information systems staff needed to develop a
search strategy to assure recovery of all responsive records. (CP 1029)
(Dowd Decl. at2, §3); (CP5659-60) (Eastman Decl. at1-2, §2).
Ultimately, to assure full compliance and avoid omitting potentially
responsive records, the simple search term "seat" was employed, which
generated, from a base of nearly 1,000,000 records, some 5,000 records,
which then had to be reviewed page by page (some 10,000 pages) to cull
out records actually involving allegations of seat back failure. (CP 5660)
(Eastman Decl. at 2, 3). Second, the information systems staff had to
reconstruct software needed to restore access to the older complaint
records, which had been stored on backup disks after a computer
conversion initiated in 1999 (before Magana filed his lawsuit). See
(CP 1028-30) (Dowd Decl. at 1-3, 99 2-8); (CP 1721-22) (Supp. Dowd
Decl.). The reconstruction was successful, and all responsive records
were produced by January 5, 2005. See (CP 3303) (Vanderford Decl. at 6,
12); Ex.44 (letter from Hyundai counsel Heather Cavanaugh, dated
Jan. 5, 2006, at 2).

'80'Neil's declaration refers to these matters as "incidents," but a
comparison of the matters listed in a chart set forth in his declaration with
the exhibits introduced for the same matters at the evidentiary hearing
discloses that every one of the listed items involved a lawsuit or a demand
letter. Compare (CP 2354) (O'Neil Decl. at 4) (chart) with Exs. 11-22, 24,
26 & 29.
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On December 1, Hyundai supplemented the production with several
banker's boxes of police reports, photographs, expert records, and
deposition transcripts, and also produced the first set of records generated
from the search of the consumer "hotline" computer records database. See
(CP 1027) (Cavanaugh Decl. at 2, 3 & 5).

Magana's counsel now faced a dilemma. Magana had successfully
argued that Hyundai should be compelled to produce seat back OSI
materials, including consumer hotline records. In doing so, Magana
expressly acknowledged the material distinction between the test for
discovery of OSI materials, as opposed to the test for the ultimate
admissibility of such materials at trial. See, e.g., (CP 794-95) (Motion to
Compel at 8-9) (stating that "[a] party has a right to discover incidents
occurring in similar products, even if those incidents occurred under
different circumstances"); VRP (Nov.7, 2005) 4:20-25 (argument by

Magana's counsel) ("We are not talking about admissibility. We're merely

talking about discovery which is reasonably calculated to lead to the

discovery of admissible evidence" (emphasis added)).

But with the OSI discovery materials in hand, the focus necessarily
shifted to whether any of these materials could actually be admitted at
trial. Magana's design defect expert, Stephen Syson, had submitted a
declaration supporting Magana's motion to compel, testifying about the
similarity of seat strength measurements and recliner mechanisms. See
(CP 785-86) (Syson Decl. at2-3, 98 & 11). Syson now reviewed a
portion of Hyundai's OSI production. (CP 2665) (Supp. Syson Decl. at 3,
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9 10). Although Syson insisted that the new material "would have been
invaluable the first time I testified in this case[,]" Syson acknowledged
that "it would be useful to have more information about each of the
incidents" and that the "shortage of time" before the start of the trial would
make it "difficult to reconstruct the collisions [i.e., the accidents described
in the OSI materials] to determine if the forces on the seats would be
similar to or greater than the forces involved in Jesse ... [Magana's]
crash." See (CP 2665-66) (Syson Decl. at 3-4, ] 11-12 & 14).

Dr. Burton, Magana's occupant kinematics expert, shared Syson's
concerns. While asserting that a "quick review" of the documents
produced by Hyundai showed "th[ey] ... would have been extremely
useful in supporting my opinions had the[y] . . . been received prior to the
first trial[,]" Dr. Burton acknowledged that "to properly lay a foundation"
he "would need to spend considerable time reviewing the documents and
determining similarities between the incidents described ... and the
Magana crash[,]" and concluded that "the work will be difficult if not
impossible," given the time remaining before the start of the Magana trial.
See (CP 2669-2770) (Burton Decl. at 3-4, 9 10-11 & 14).

Magana could have .sought a continuance from the trial court,
grounded in Magana's inability to develop the OSI material for admission
into evidence, given the insufficient time remaining before the scheduled
commencement of trial on January 17, 2006. Instead, on the eve of

Christmas Eve (Friday, December 23, 2005), Magana moved to strike
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Hyundai's answer and enter a default judgment in the amount of the
original verdict."

Hyundai's response to the OSI discovery requests (and especially
Request for Production No.20) lay at the heart of Magana's default
demand.  Magana described Hyundai's responses and Mr. O'Neil's
insistence (in his April 26, 2001 letter to Jeff Austin) that the requests
should be "answered as written." See (CP 2312) (Memorandum at 4).
Magana then stated:

Hyundai never amended its responses to these requests prior to the

first trial in June 2002. Plaintiff relied upon the verifications of

Hyundai and its counsel that the responses were formed after

reasonable inquiry and were consistent with the civil rules, and

were true and correct according to the files of HMA and HMC.
(CP 2313) (Memorandum at 5). Magana said nothing about: (1) the
subsequent "meet and confer" telephone conferences between O'Neil and
Austin; (2) Austin's July 11, 2001 letter describing the scope of the OSI

production to be provided by Hyundai; or (3) the course of that production

i 2
and Magana's response to it. >’

Magana's initial motion submissions, along with Hyundai's
opposition and Magana's reply, are listed on the trial court's Findings and
Conclusions.  See (CP 5312-14) (Findings & Conclusions at 2-4). To
assist the Court, Hyundai has prepared a chart listing the same documents
with the parallel Clerk's Papers page numbers. That chart is attached as
Exhibit C of the Appendix to this Brief.

*"Magana represented HMA'S "last word" as its initial response to

RFP No.20. See (CP2313) (Memorandum at5). In fact, HMA's
response was followed by the parties' agreement of July 2001, which took
seat back OSI off the discovery table, where it remained through the
June 2002 trial until Magana put it back on the table in the Fall of 2005.
Magana also asserted that HMC's response, when read together with
HMA's, "impl[ied] ... HMC was not aware of any other incidents of
(continued . . )
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Magana claimed to have been prejudiced by Hyundai's seat back
OSI production in two ways. First, Magana claimed he was prejudiced at
the June 2002 trial because he did not have the OSI materials that predated
the June 2002 trial.' Second, Magana claimed he was prejudiced in his
preparation for the retrial because he lacked the time required to determine
whether any of the recently produced seat back OSI's could be admitted
into evidence. See (CP 2331-35) (Memorandum at 23-27). According to
Magana's OSI expert, Mr. Lawrence Baron, the process of establishing
whether any of the other incidents "are, indeed, similar" could take
upwards of one year, and certainly could not be completed in the few
weeks remaining before the scheduled start of Magana's retrial on

January 17, 2006. See (CP 2648-49) (Baron Decl. at 3-4, 9 6-10).%

(... continued)

seatback failure." See (CP 2313) (Memorandum at5). But HMC's
response only stated there had been no personal injury or fatality lawsuits
or demand letters involving claims of defective design of the front
passenger seats and air bag systems for 1995-1999 Accents, in which the
air bag allegedly knocked a person back while collapsing the front
passenger seat. See (CP2312) (Memorandum at4) (quoting HMC's
response).

2'precisely how access to the seat back OSI's would have changed
the course of the trial was never made clear, beyond a suggestion at the
hearing on whether to have an evidentiary hearing, that the jury would for
some (unexplained) reason have responded to this new evidence bearing
on design defect by increasing its damages award, from $8,000,000 to
between $12,000,000 and $13,000,000. See VRP (Jan. 13, 2006) 55:23-
56:9 (argument of Mike Withey, counsel for Magana).

22Magana also asserted spoliation of evidence, based on Hyundai's
then current expression of concern as to whether the oldest consumer
hotline records might prove unrecoverable from backup disks. See
(CP 2320-21) (Memorandum at 12-13). That assertion would be mooted
by the ensuing recovery of all responsive consumer hotline records.
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Besides asserting Hyundai violated its discovery obligations
pertaining to Request for Production No. 20, Magana claimed Hyundai
committed the following additional violations:

() Interrogatory No. 12 and the Elantra recliner mechanism.

Magana stated that Hyundai's admission that the Elantra had a
substantially similar recliner mechanism meant Hyundai's response to
Interrogatory No. 12, stating that no Hyundai model had the same or a
substantially similar front right seat as the 1996 Hyundai Accent, was false
and misleading when given. See (CP 2318) (Memorandum at 10).

o Documents pertaining to the ACEVEDO case. Magana

stated that after being ordered to produce documents pertaining to seat back
failure lawsuits, Hyundai failed to produce documents pertaining to Acevedo

v. Hyundai Motor Co., a New Jersey lawsuit involving a seat back failure

claim. See (CP2311) (Memorandum at 3); (CP 2369-72) (extracts from
settlement memorandum in Acevedo, attached as Ex. 2 to O'Neil Decl.).

L Failure to disclose a "sled" test. Magana stated that

Hyundai failed to disclose a "sled" test that should have been produced in
response to discovery requests prior to the first trial. See (CP 2321-23)
(Memorandum at 13-15).

Magana rejected a continuance, on the grounds that he had been
deprived of justice for too long. See (CP 2343-44) (Memorandum
at 35-36). Magana demanded the ultimate sanction of striking Hyundai's
answer, and entering a default judgment in the amount of the original

verdict. See (CP 2343-45) (Memorandum at 35-37).
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I. Hyundai Shows That the Issue of Seat Back OSI Documents Was
Resolved by Agreement of Counsel in the Summer of 2001.
Magana Then Changes His Theory of the Case, and -- on the Eve
of an Evidentiary Hearing on the Sanctions Issue -- Asserts
Hyundai Willfully Misled Magana's Counsel, by Falsely Claiming
to Have No Accent Seat Back "Claims" When Hyundai First
Responded to Magana's OSI Discovery Requests.

Served with Magana's sanctions papers on Friday, December 23,
2005, Hyundai complied with its obligations under the Clark County rules
to serve and file its answering papers and declarations by January 6, 2006.
Picking up the discovery narrative where Magana's motion left off, Hyundai
outlined the facts and circumstances evidencing that the parties resolved
OSI discovery issues by an agreement relieving Hyundai of the obligation
to produce any seat back OSI's. See (CP 3206, 3214-15 & 3242-44)
(Hyundai's answering memorandum at 1, 9-10 & 37-39). The fact of the
agreement, Hyundai argued, conclusively refuted any suggestion that
Hyundai willfully violated its seat back OSI document production
obligations. See (CP 3242-44) (answering memorandum at 37-39).

As for prejudice: Hyundai pointed out that the same circumstances
preventing resolution of the admissibility of the OSI materials in time for a
January 2006 retrial also prevented anyone from determining whether
Magana had been prejudiced by any "late" production. David Swartling,
Hyundai's OSI expert, explained:

I have reviewed the declarations submitted with plaintiff's motion

for sanctions, focusing on those that state or imply that information

regarding seat backs in other vehicles provided by Hyundai is of
great value to plaintiff as proof of other similar incidents. In my
opinion, such conclusions are speculative and premature at this
time. I agree with the statements that it would require substantial

time and effort for plaintiff's counsel to investigate, conduct
discovery. and marshal facts with respect to other incidents in
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order to evaluate their potential admissibility. In my opinion, these
statements tacitly acknowledge that the ultimate admissibility and
hence the impact of alleged OSI's remain to be determined
following the lengthy process described above.

(CP 3267) (Swartling Decl. at 6, § 13) (emphasis added).*’
Regarding the other claimed discovery violations, Hyundai

responded as follows:

o Interrogatory No. 12 and the Elantra recliner. Pointing out

that Hyundai had not admitted any similarity of the Elantra recliner
mechanism made the Elantra front seat similar to the Accent's front seat
(CP 3246-47) (answering memorandum at 41-42), Hyundai submitted the
testimony of William Stewart, HMA Director of Engineering and Design
Analysis, who explained why the seat of the Elantra could not, in fact, be
equated with the seat of the Accent. See (CP 3271-97) (Stewart Decl,,
with exhibits).

L] The ACEVEDO case.  Hyundai acknowledged that

documents concerning the Acevedo case should have been produced. See
(CP 3247-48) (answering memorandum at 42-43). Tom Vanderford
submitted a declaration in which he took responsibility for the error,
explaining that he mistakenly recollected Acevedo as a seat belt and not a
seat back case. See (CP 3303-05) (Vanderford Decl. at 6-8, 4 D.1-D.5).

The reasonability of this mistake was confirmed by the web site of the

2"[Tlhe lengthy process" described by Swartling, in
paragraphs 7-9 of his declaration (CP 3264-66), was substantively
identical to the process described by Lawrence Baron, Magana's OSI
expert, in paragraphs 5-10 (CP 2648-49) of his declaration submitted in
support of Magana's sanctions motion.
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Acevedo plaintiff's lawyers, who also described the matter as a seat belt
case. (CP 3415) (copy of web page description dated 01/05/06, copy
attached as Ex. J to Vanderford Decl.).

L The sled test. Hyundai acknowledged it missed one sled
test, when Hyundai produced a multitude of test results prior to the June
2002 trial. See (CP 3245) (answering memorandum at 40). Hyundai put
into evidence the full record of its test production, showing it made
available over 13,000 pages of test reports and some 100 test videotapes.
See (CP 3301-02) (Vanderford Decl. at4-5, 9 B.1-B.3). Hyundai also
submitted the testimony of David Blaisdell to establish that Hyundai, if
anyone, was prejudiced by the unavailability of the missing sled test at the
first trial. See (CP 3420-21) (Blaisdell Decl. at 1-2, 99 2-4).**

Magana then changed his theory of the case. In his reply filed on
Wednesday, January 11, 2006, Magana asserted HMA's April 2000
response to RFP No. 20 was misleading, because Hyundai had consumer
hotline records alleging seat back failures in 1995-1999 Accent model
year vehicles at the time HMA stated there had been no personal injury

lawsuits or claims alleging seat back failures, for any of those Accent

**Hyundai also responded to one other issue raised by Magana --
the charge that Hyundai counsel, Tom Vanderford, had misled the trial
court about the "surprise" nature of Dr. Burton's alternative seat belt
design testimony. See (CP 2323-25) (Magana's Memorandum at 13-15).
Hyundai's response, using deposition and trial transcripts and related
materials, confirmed Magana's counsel violated their expert opinion
discovery obligations when they introduced Burton's alternative seat belt
design testimony. (CP 3217-20) (Hyundai's Opposition Memorandum
at 12-15). Magana had abandoned this issue by the time of the evidentiary
hearing, and the trial court made no finding concerning it.
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model years. See (CP 4853-54) (Reply Memorandum at 4-5). The
evidentiary cornerstone for the new theory consisted of three consumer
complaints: (1) "Salazar," (2) "Martinez," and (3) "McQuary." See id.;
see also (CP 4792-93) (O'Neil Reply Decl. at 3-4, § 10). Magana asserted
that these three records, alleging seat back failures for 1995-1999 Accent
model years, and generated before Hyundai's initial Spring 2000 response
to RFP No. 20, proved that response to have been misleading. See
(CP 4855-57 & 4862) (Reply Memorandum at 6-8 & 13).

Even then, Magana did not assert what would become the
analytical cornerstone for his new theory. Not until Friday, January 13, at
the hearing on whether to have an evidentiary hearing, did Magana
suggest that Hyundai's use of the term "claim" had misled Magana's
counsel into believing Hyundai had no documents pertaining to alleged
Accent seat back failures. VRP (Jan. 13, 2006) 14:15-23 (argument of

Magana counsel Mike Withey).

2There is no dispute that these three records were the subject of
Hyundai's final production of consumer hotline records on January 5, 2006,
which had been delayed pending Hyundai's resolution of backup disk
retrieval issues. Martinez involved a 1995 Accent (Ex.31 at1, "VIN"
number listing KMHVF, "Model" listing "Accent (X3) 1995") and
McQuary a 1997 Accent (Ex.32 atl, "VIN" number listing KMHVD,
"Model" listing "Accent (X3) 1997"). (Extracts from Exhibits 31 and 32 are
attached as Exhibits G and H, respectively, of the Appendix to this Brief.)
Although Salazar (Ex. 30) was initially identified as involving an Accent
based on the "Model" listing, the VIN number prefix turned out to be for a
non-Accent vehicle, and the VIN number should be treated as dispositive.
See Ex. 3 (Johnson Dep. Transcript at miniscript pages 21:16-23:7 & 51:19-
52:7); see also (CP 5316) (Finding of Fact No. 14) (treating Martinez and
McQuary as involving Accents, while noting only the reference to an
Accent on the Salazar claim document). Thus, in actuality, there were only
two records involving Accents for model years 1995 through 1999,
predating the Spring 2000 response to RFP No. 20.
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J. After a Limited Evidentiary Hearing, the Trial Court Finds
Hyundai Willfully Violated Its Discovery Obligations and That
Those Violations Materially Prejudiced Magana, and Orders a
Default.

On January 4, 2006, Magana moved for an evidentiary hearing on
his sanctions motion, to be held Friday, January 13, 2006. (CP 3171)
(Motion at 1). Ultimately, the trial court heard argument on January 13 on
whether to have an evidentiary hearing. See VRP (Jan. 13, 2006) 1:1-13
(comments of the court concerning the limited scope of the day's
calendar).”® The court granted Magana's request for an evidentiary
hearing, which the court set to begin the following Tuesday, January 17
(the day following the Martin Luther King Birthday court holiday). VRP
(Jan. 13, 2006) 72:15-17 (court's ruling). The grant was "limited,"
however, with "primar[y]" reliance to be placed on affidavits and other
evidentiary submissions already on file. See VRP (Jan. 13, 2006)
72:16-18 & 74:16-23.”

%The court also heard Hyundai's motion for a continuance.
Hyundai argued for a continuance on two grounds: (1) co-trial counsel
Tom Bullion could not participate because of serious medical
complications faced by his newborn twin sons; and (2) the case simply
could not be ready for trial starting January 17, given the huge backlog of
unresolved motions in limine and other matters. See (CP 4356-57)
(Bullion Continuance Decl.); VRP (Jan. 13, 2006) 66:4-67:3 (counsel's
argument, noting "miscalculat[ion of] the breadth of issues on retrial"); see
also Ex. D to the Appendix of this Brief (inventory of pending motions at
the time the trial court ordered a default). Magana opposed any
continuance, and the trial court denied Hyundai's motion. See VRP
(Jan. 13, 2006) 67:8-69:20 (Magana's argument in opposition, 70:7-16)
(ruling denying continuance).

2"The trial court made one substantive ruling relating to the scope

of Magana's sanctions motion, rejecting Magana's attempt to reopen the
issue of whether any discovery violations prejudiced Magana at the June
(continued . . .)
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The evidentiary hearing proceeded over two days, beginning the
morning of Tuesday, January 17 and ending the afternoon of Wednesday,
January 18. See VRP (Jan. 17, 2006); VRP (Jan. 18, 2006). Hyundai will
highlight three areas of the testimony:

o The interplay between the obligations to seek a protective

order, and to meet and confer before doing so. The declaration of

Magana's discovery obligations expert, Thomas Greenan, had not
addressed the impact of an OSI production agreement on Hyundai's
discovery obligations. See (CP 2655-62) (Greenan Decl.). During cross-
examination, Greenan admitted that, if there is a CR 26(i) discovery
conference followed by an agreement of counsel as to what is to be
produced, "there isn't sanctionable activity" merely because the
responding party had earlier presumed to limit the scope of an initial
response to a production request. See VRP (Jan.17, 2006) 62,
11.18-22.2  David Swartling, Hyundai's OSI expert examined by

(.. . continued)
2002 trial. See VRP (Jan. 13, 2006) 73:5-74:15. Magana made no further
attempt to prove prejudice at the first trial, and the trial court made no
finding that any discovery violation found to have been committed by
Hyundai had prejudiced Magana at the first trial.

2Greenan insisted that Mr. Austin's July 11, 2001 letter had to
state expressly that Magana's counsel was "withdrawing your claims on
seat backs" to constitute what Greenan called a "complete agreement on
discovery" under CR 26(i). See VRP (Jan. 17, 2006) 70:17-24. Greenan
pointed to no authority supporting his assertion that such an express
statement was a precondition to Hyundai's right to rely on the fact of entry
into a CR26(i) agreement governing the scope of OSI discovery.
Swartling testified that the degree of specificity in that respect depends
upon the circumstances of the individual case. See VRP (Jan. 18, 2006)
32:12-23.
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Magana's counsel on the discovery obligations issue, agreed that Hyundai's
OSI production obligations could be altered by an agreement governing the
scope of production, and that such an agreement would obviate the need for
Hyundai to seek a protective order from the trial court. See VRP (Jan. 18,
2006) 50:22-51:5 (examination by Magana's counsel); VRP (Jan. 18, 2006)
54:1-55:9 (cross-examination by Hyundai's counsel).

] The meaning of "claim." The testimony of several

witnesses bore on this issue:

Thomas Greenan, Magana's discovery expert, stated that
production of consumer hotline records was called for by Request for
Production No. 20's use of the term "incidents":

Q. [Cross-examination by Mr. Runyan, counsel for

Magana] It is clear, based on the response to request for

production, that HMA was limiting its response to personal injury

or fatality lawsuits or claims; correct?

A. That's the way that HMA limited its answer, yes?

Q. And there's nothing there that talks about consumer
claims or consumer complaints; is there?

A. No, but there certainly is in the request for
production.

Q. What in the request for production asks for
consumer claims?

A. Incidents of alleged seat back failures.

VRP (Jan. 17, 2000) 66:16-67:1 (emphasis added).
Steve Johnson, Hyundai's designated 30(b)(6) representative on the
subject of other incidents of injuries allegedly caused by rearward seat back

deformation, was questioned about the definition of "claim" during his
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deposition taken the week before the evidentiary hearing. Mr. Johnson
defined a "claim" as when a customer "sends in . . . additional information"
in response to a "document request packagel[,]" noting that such information
would typically be reviewed by an attorney. See Ex.3 (Johnson Dep.,
Jan. 10, 2006, at miniscript p. 34:23-35:1). But Johnson did not agree with
the attempt by Magana's counsel to equate this definition of claim to the
definition that may have applied when others at Hyundai, working with
outside counsel, endeavored to answer Magana's RFP No. 20. See Ex. 3
(Johnson Dep., Jan. 10, 2006 at miniscript p. 52:22-56:9).

David Swartling, Hyundai's OSI expert, defined a "claim" (in the
context of a claim against an automobile manufacturer) as:

... aparticular . . . articulation of a problem, and -- coupled with a

demand for a particular remedy. So I see that claim being kind of

further down the stream then merely a complaint.

Most of -- most complaints, at least in my experience, from

auto manufacturers are resolved and nothing ever happens to them.

Later on they can turn into a claim, and then a claim can turn into a

complaint or a lawsuit.
VRP (Jan. 18, 2006) 48:12-25. Swartling resisted Magana's counsel's
attempt to characterize the Martinez consumer hotline records as
constituting a "claim" merely because the records referred to the fact of
medical bills, absent an actual request for reimbursement of those
expenses by Hyundai. See VRP (Jan. 18, 2006) 44:5-12 (referring to the

copy of the Martinez complaint then marked as Ex.5 and later also

admitted as Exhibit 31).%

2In fact, the Martinez complaint contained no such request, as
(continued . . .)
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Lawrence Baron, Magana's OSI expert, testified he would expect
consumer hotline records to be produced in response to a request for
"claims." See VRP (Jan. 17, 2006) 183:18-22. Baron defined a claim as,
"[i]f somebody calls in and says that they're making a claim or asking for
payment of medical bills or asking that their vehicle be fixed," and further
testified there would not be a claim if someone "just call[s] to give
information to the manufacturer about the fact that they've been involved
in an accident." See VRP (Jan. 17, 2006) 184:7-13.%°

® Prejudice. Consistent with their declarations, both Magana's
and Hyundai's OSI experts testified that the process required to determine
admissibility of seat back OSI discovery materials produced by Hyundai in
December 2005 could not be completed in time for a January 2006 retrial.
See VRP (Jan. 17, 2006) 157:17-159:14 (Baron); VRP (Jan. 18, 2006)
79:5-7 (Swartling) (testifying to a time period of "a number of months" up
to "as long as a year" to complete the OSI admissibility process). Magana
now asserted the delay in production between when (according to Magana)
Hyundai should have disclosed the existence of responsive consumer

complaint documents, and when the documents were produced pursuant to

(... continued)
Hyundai will address more fully when it analyzes the trial court's finding
that the Martinez hotline records did constitute a "claim." See § I[V.A.1.b,
infra, at 63 (discussing, inter alia, FOF No. 40).

%Baron also testified that, if someone "call[ed] in and they
complain[ed] that the dealer has not been giving them the kind of service
that they like[,] then "you could characterize that as a claim of a different
sort." See VRP (Jan. 17, 2006) 184:14-18 (emphasis added). Baron did
not elaborate on what he meant by "a different sort."
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the trial court's order to compel, had cost him the chance to establish the
substantial similarity required for admissibility.

Baron testified generally on this point, but did not tie his testimony
to any of the specific records at issue. See VRP (Jan. 17, 2006) 136:17-
143:3%'  The only evidence Magana offered, to show actual adverse
impact on his ability to establish substantial similarity of the specific OSI's
produced by Hyundai, consisted of (1) his own testimony describing his
difficulties in reaching some of the complainants listed on some of the
OSlI's, see VRP (Jan. 17, 2006) 90:2-94:14; Ex. 1 (list of phone calls made
by Magana); and (2) the testimony of Nikki Holcomb, whose consumer
complaint file was introduced into evidence as Exhibit 27 and who is a
local area resident. See VRP (Jan. 17, 2006) 98:3-111:16 (examination by
counsel for Magana and Hyundai). Magana offered no evidence of any
search beyond his efforts to contact persons through the telephone
numbers lasted on the raw OSI materials produced by Hyundai, and the
contact made with Ms. Holcomb.

Immediately following the close of the evidence, the court ruled
before closing argument that Hyundai's answer to Request for Production
No. 20 "was not correct." VRP (Jan. 18, 2006) 153:15. After closing
arguments the next day, the court took the matter under advisement to the
following morning, see VRP (Jan. 19, 2006) 114:15-115:1, at which time

the court granted Magana's request for a default. See VRP (Jan. 20, 2006)

3'Baron referred to two specific OSI's, but in both cases he
assumed that delayed production would prevent Magana's counsel from
establishing substantial similarity. See VRP (Jan. 17, 2006) 142:5-143:3.
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32:12-20. The court found Hyundai willfully violated its discovery
obligations pertaining to Magana's requests for production of OSI
materials, found that violation had materially prejudiced Magana, and
concluded that no sanction short of a default would be adequate to redress
his injury. See VRP (Jan. 20, 2006) 20:13-32:20.

K. The Trial Court Refuses to Reconsider Its Sanctions
Determinations.

Magana's counsel prepared written findings and conclusions. See
(CP 5048-73) (proposed findings and conclusions). Magana also moved
for an award of prejudgment interest, from the date of the June 2002 jury
verdict. See (CP 5035-47) (motion). Hyundai opposed the prejudgment
interest request, and filed a limited set of objections to the proposed
written findings to the extent they departed from the court's oral ruling
(reserving further issues for a motion under CR 52 and CR 59, following
entry of the court's findings and conclusions). See (CP 5084-94)
(opposition to  prejudgment interest request); (CP 5095-5124)
(memorandum addressing presentation of proposed findings and
conclusions). On February 2, 2006, the court heard argument on those
matters, and also the continuing status of the Smiths. See VRP (Feb. 2,

2006) 67:16-75:13 (colloquy between court and counsel).””>  On

32Although this Court had affirmed the judgment against the
Smiths, in October the Smiths filed a motion asking the trial court to let
them participate in the retrial to reargue the allocation of fault. See
(CP 869-88). Magana supported this motion; Hyundai opposed. The trial
court granted the Smiths' motion in an oral ruling issued on November 7,
2005. See VRP (Nov. 7, 2005) 40-44. On November 21, Hyundai filed a
motion with this Court asking it to recall the mandate and issue an
(continued . . .)
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February 15, the court issued its written findings and conclusions, see
(CP 5311-38) (findings and conclusions), and the following day its
judgment (including prejudgment interest from the June 2002 verdict).
See (CP 5341-44) (judgment).”

On Monday, February 27, Hyundai moved, under CR 52(b) and
CR 59(a), for reconsideration and related relief. Hyundai will highlight
two areas of its grounds for reconsideration:

° Willfulness. The trial court stated during her oral ruling that
she "came into the hearing expecting some explanation" from Hyundai
regarding the definition of claim, but "received no such information during
[sic] the responsive materials or during the hearing itself." VRP (Jan. 20,
2006) 15:8-25. Hyundai then introduced the testimony of two new experts
to address the issue. First, William Boehly, an expert in federal automobile
safety regulations, who served for over 30 years with the National Highway
Traffic Safety Administration, testified about the federal regulatory
definitions of "claim" and "consumer complaint," explaining that none of
the three Accent consumer hotline records predating HMA's Spring 2000
response to RFP No. 20 (Salizar, Martinez, and McQuary) would qualify as
claims under the federal definition. See (CP 5583-84) (Boehly Decl. at 3-4,

(... continued)
amended opinion regarding the status of the Smiths. This Court denied
that motion on December 8, and on December 15 the trial court issued its
written ruling allowing the Smiths to participate. See (CP 2032-33).

0n February 17, the court entered a detailed CR 54(b)
certification, to allow an appeal as of right notwithstanding the technical
continuing pendency of Hyundai's cross-claim for indemnification from
the Smiths. See (CP 5464-65) (certification at 5-6).
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WM 6-8).**  Second, Peter Donnelly, Assistant General Counsel-Product
Liability with Arvin Meritor and former in-house counsel with Ford Motor
Company, testified that Hyundai's response to RFP No. 20, including its
objection to scope and its treatment of the term "claims," was consistent
with the practice of manufacturer defendants in crashworthiness litigation
and should not have misled plaintiff's counsel regarding the possible
existence of responsive consumer hotline records. See (CP 5656-58)
(Donnelly Decl. at 2-4, 9§ 5-9).

L Prejudice. = Regarding Magana's attempts to contact
complainants, Lora Bennett, an experienced law librarian, testified to the
various means available through the Internet to locate individuals, which
allow one to go beyond more traditional means (e.g., calls placed to
"information"). See (CP 5495-96) (Bennett Decl.).*> Mike Runyan
supplemented Bennett's testimony with his 30 years of experience as a
trial lawyer, stating that Magana's efforts to contact individuals through
listed phone numbers did not "even beg[i]n to scratch the surface of

available methods for locating people[,]" and describing several other

*Magana's OSI expert, Lawrence Baron, referred generally to
federal regulations, which set forth requirements governing auto
manufacturers' consumer hotline systems, but did not volunteer the fact of
federal definitions of "claim" and "complaint." See VRP (Jan. 17, 2006)
154:10-18. On reconsideration, Hyundai submitted evidence to establish
that its hotline system fully complies with all federal requirements. See
(CP 5661-62) (Johnson Decl. at 1-2, 9 2-3).

3>Ms. Bennett's declaration attached the results of first level
"Accurint" searches for the Salizar, Martinez, and McQuary complainants.
See (CP 5563-71) (Ex. D through F of the declaration, reproducing results
for Salizar, Martinez, and McQuary, respectively).
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methods "at the disposal of . . . sophisticated litigators in Seattle" (such as
Magana's counsel). See (CP 5761-62) (Runyan Decl. at 1-2, 99 3-7).
Regarding Holcomb's testimony about loss of physical evidence she had
initially retained from her accident, David Blaisdell (Magana's seat back
performance expert) testified that information derived from the available
OSI records (Ex.27), as well as from Ms. Holcomb's testimony, was
sufficient to establish lack of substantial similarity. See (CP 5576-77)
(Blaisdell Decl. at5-6, q§12-16). Blaisdell also testified that the
information derived from the available OSI records involving Accents
(Exs. 9, 30, 31, 32, 36, 37, 38, and 40) was sufficient to establish lack of
substantial similarity of these accidents, as well. See (CP 5577-78)
(Blaisdell Decl. at 6-7, 99 17-19).

Magana offered no evidence to rebut any of Hyundai's
supplemental submissions. The trial court nonetheless denied
reconsideration.  See (CP 5901-03). Regarding Hyundai's CR 59
evidentiary submissions: (1) the court "d[id] not consider it appropriate to
insert additional materials into the record, without leave of the court and
without opportunity for cross-examination"; and (2) the court stated that
the declarations and materials submitted by Hyundai "d[id] not in any way
undermine or negate" the court's findings of willful discovery violations
that severely prejudiced "plaintiffs [sic] and the administration of justice."

See (CP 5902) (Order at 2, 99 2-3).
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L. After Hyundai Appeals, the Trial Judge Accepts an Award for "Trial
Judge of the Year" From the Washington State Trial Lawyers
Association, for Which She Was Nominated by Magana's Counsel.

Hyundai timely appealed following denial of reconsideration. See
(CP 5904-46) (notice of appeal).’® After the appeal was underway, Judge
Johnson accepted an award from the Washington State Trial Lawyers
Association as "Judge of the Year," for which she had been nominated by

Magana's counsel. See Johnson Judge of the Year: State Trial Lawyers

Honor Her for Role in Hyundai Case, The Columbian, July 20, 2006, 2006

WLNR 12504631; WSTLA "Trial News," Vol. 42, No. 1 at 17 (Sept. 2006).
II.
STANDARD OF REVIEW

Findings of fact are reviewed for "substantial evidence," which
means a trial court's finding of fact may only be upheld if there is
"evidence sufficient to persuade a rational fair-minded person the premise

is true." E.g., Sunnyside Valley Irr. Dist. v. Dickie, 149 Wn.2d 873, 879,

73 P.3d 369 (2003). "Questions of law and conclusions of law are
reviewed de novo." Id. at 880.
As to the standard of review for a default judgment sanction: The

short answer is an appellate court reviews such a sanction for abuse of

®pursuant to the court's original rulings, Magana's counsel
submitted a request for attorneys' fees and costs incurred in the
presentation of the sanctions motion. (CP 5457-59) (fees and costs
submission). The trial court ultimately awarded a total of $126,393.28 in
attorneys' fees and $38,441.29 in costs, and Hyundai timely filed
supplemental notices of appeal following entry of the various fees and
costs award orders. These documents are the subject of a Supplemental
Designation of Clerk's Papers, being filed simultaneously with this Brief.
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discretion. E.g., Mayer v. Sto Indus.. Inc., 156 Wn.2d 677, 684, 132 P.3d 115

(2006). And as a general matter, a trial court abuses its discretion if it "relies
on unsupported facts or applies the wrong legal standard" or "if the court,
despite applying the correct legal standard to the supported facts, adopts a
view that no reasonable person would take." Id. (internal quotations omitted).

But the short answer, as well as the general definition, should not
be the end of this Court's standard of review inquiry in this case. As the

federal courts have recognized, the term "abuse of discretion" "is a 'verbal

coat of many colors." Toussaint v. McCarthy, 801 F.2d 1080, 1087-88

(9th Cir. 1986) (quoting Henry Friendly, Indiscretion About Discretion, 31

Emory L.J. 747, 763 (1982), in turn quoting United States v. L.A. Tucker

Truck Lines, 344 U.S. 33, 39, 73 S. Ct. 67, 70, 97 L. Ed. 54 (1952)
(Frankfurter, J., dissenting)). In actuality, "the abuse of discretion

standard varies with the decision being reviewed." Toussaint, 801 F.2d

at 1088 n.1 (citing C-Y Development Co. v. City of Redlands, 703 F.2d
375, 377 (9th Cir. 1983)). That is because:

... a wide variety of decisions covering a broad range of subject
matters, both procedural and substantive, is left to the discretion of
the trial court. The justifications for committing decisions to the
discretion of the court are not uniform, and may vary with the
specific type of decisions. Although the standard of review in such
instances 1s generally framed as "abuse of discretion," in fact the
scope of review will be directly related to the reason why that
category or type of decision is committed to the trial court's
discretion in the first instance.

Id. at 1088 (citing United States v. Criden, 648 F.2d 814, 817 (3d Cir.

1981)) (emphasis added). As the late Judge Henry Friendly put it:

[T]here are half a dozen different definitions of "abuse of
discretion," ranging from ones that would require the appellate court
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to come close to finding that the trial court had taken leave of its
senses to others which differ from the definition of error by only the
slightest nuance, with numerous variations between the extremes.

Friendly, 31 Emory L.J. at 763 (quoted with approval in Toussaint, 801
F.2d at 1088 (emphasis added)).

Washington appellate courts have long recognized that not all
discovery sanctions are created equal. Just this year our Supreme Court
declared that "harsher" sanctions (a default judgment by definition being
the harshest) require closer scrutiny than does the imposition of monetary

sanctions. See Mayer v. Sto Industries (supra), 156 Wn.2d at 689-90

(holding that "on the record" consideration of the three part test laid down

in Burnet v. Spokane Ambulance, 131 Wn.2d 484, 933 P.2d 1036 (1997),

is not required when a trial court is imposing only monetary sanctions).
There are several reasons for this distinction. Due process requires

finding a discovery violation to have been willful and to have substantially

prejudiced a party's ability to prepare for trial, before a default can be

imposed. See, e.g., Smith v. Behr Process Corp., 113 Wn. App. 306, 325,

54 P.3d 665 (Div. II 2002) (citing White v. Kent Medical Ctr., Inc., P.S.,

61 Wn. App. 163, 176, 810 P.2d 4 (1991); Associated Mortgage Investors
v. G.P. Kent Constr. Co., Inc., 15 Wn. App. 223, 227-28, 548 P.2d 558

(Div. I1 1976)). And default judgments are further disfavored because, in
the name of enforcing a procedural requirement, they cut short the judicial

process and prevent determination of a case on its substantive merits. See,

e.g., Showalter v. Wild Oats, 124 Wn. App. 506, 510, 101 P.2d 867

(Div. 11 2004) (citing Griggs v. Averbeck Realty, Inc., 92 Wn.2d 576, 581,
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599 P.2d 1289 (1979)). These considerations argue for close scrutiny of
the trial court's decision to impose a default judgment on Hyundai as a
sanction for discovery violations -- a sanction Judge Johnson herself
acknowledged as the "nuclear option." VRP (Jan. 13, 2006) 74:4-6.

Three other factors support close scrutiny in this case:

First, trial courts are given latitude in imposing sanctions to "reduce
the reluctance of courts to impose sanctions," because "[i]f a review de novo
was the proper standard of review, it could thwart these purposes [by]
hav[ing] a chilling effect on the trial court's willingness to impose

sanctions." Washington State Physicians Ins. Exchange & Ass'n v. Fisons

Corp., 122 Wn.2d 299, 339, 858 P.2d 1054 (1993) (internal quotations
omitted). Washington courts have already recognized, however, that a
sanction of default should only be imposed when no other sanction would

remedy the discovery violation at issue. See, e.g., Burnet v. Spokane

Ambulance, 131 Wn.2d at494; Smith v. Behr Process, 113 Wn. App.

at 325. Therefore, while this Court might not want to "chill" a trial court's
willingness to impose sanctions generally, it is entirely appropriate for this
Court to employ a standard of review in default cases that will cause trial
judges in future cases to think twice before employing the "nuclear option."
Second, a key justification for abuse of discretion review is that the
trial judge is typically thought to be "better positioned than another to
decide the issue in question." Fisons, 122 Wn.2d at 339 (quoting

Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 403, 110 S. Ct. 2447,

2459, 110 L. Ed. 2d 359 (1990)). As the Court of Appeals recently noted
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in Skimming v. Boxer, 119 Wn. App. 748, 82 P.3d 707 (2004), trial judges

are often thought to have "tasted the flavor of the litigation" in a way
appellate courts cannot. 119 Wn. App. at 754 n.l1 (quoting Miller v.
Badgley, 51 Wn. App. 285, 300, 753 P.2d 530 (1988), in turn quoting
Westmoreland v. CBS, Inc., 770 F.2d 1168, 1174 (D.C. Cir. 1985)).

Indeed, Judge Johnson identified that rationale in her oral ruling imposing
the sanction of default on Hyundai, claiming to be "intimately familiar
with the facts of this case." VRP (Jan.20, 2006) 22:17-24 (also
referencing Justice Talmadge's quoting of "tasted the flavor" language in
his dissent in Burnet, 131 Wn.2d at 509 (Talmadge, J., dissenting)).

Here, however, the issues turn on what happened during the
discovery process of requests, objections, and productions, in which the trial
court had no involvement. No discovery dispute came before the trial court
until Spring 2002, long after the events relevant to this appeal occurred.
And the handful of disputes that finally did come before the court had no
relationship to the matters giving rise to the present controversy. Judge
Johnson undoubtedly "tasted the flavor" of the first trial. But the record
demonstrates that she did not "taste the flavor" of the discovery process that
preceded that trial, and therefore had no familiarity that could inform her
determinations regarding what actually happened during a period of the case
so crucial to a just resolution of Magana's sanctions demand.

Third, here a default judgment has deprived parties of their right to
a jury trial.  Our Supreme Court has repeatedly acknowledged the

imperative of our state constitution, that "the right of trial by jury shall
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remain inviolate," e.g., Watkins v. Siler Logging Co., 9 Wn.2d 703, 710,

116 P.2d 315 (1941) (citing Article I, Section 21 of the Washington
Constitution), and the corollary mandate to give the "highest protection" to
the right to jury trial and to guard against its "diminish[ment] over time[.]"

Sofie v. Fibreboard Corp., 112 Wn.2d 636, 656, 771 P.2d 711, as

amended, 780 P.2d 270 (1989). Only the closest scrutiny of a trial court's
decision to impose the sanction of default can fulfill this constitutional
mandate when, as here, that sanction denies a party a trial by jury.

In sum, Hyundai urges this Court to give the trial court's
determinations the closest scrutiny. Indeed, given the particular
circumstances of this case, Hyundai urges that de novo review is actually

called for. And even if this Court declines to apply de novo review, this

Court should apply an abuse of discretion review that differs from the
definition of error itself "by only the slightest nuance" (H. Friendly, 31
Emory L.J. at 763) -- if by any nuance at all.
Iv.
ARGUMENT

A. The Trial Court's Default Judgment Should Be Vacated and the
Case Remanded for a New Hearing on Sanctions.

1. The Trial Court Erred in Finding That Hyundai Committed

"Willful" Discovery Violations. The issue of "willfulness" involves three,

somewhat overlapping points: (1) Magana's first sanctions theory, which
asserted Hyundai did not respond to Peter O'Neil's April 2001 letter
demanding that Magana's Request for Production No. 20 be answered "as

written"; (2) Magana's second theory, which asserted Hyundai attempted to
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fool counsel into thinking Hyundai had no responsive seat back consumer
hotline records, by a misleading use of the term "claim" in Hyundai's
answers to RFP No. 20; and (3) a passel of other alleged violations (e.g., the
Accent/Elantra "similar seat back" claim), some of which overlap with
Magana's principal theories, and all of which underscore a supposed
"pattern” of discovery abuse by Hyundai. None can sustain the trial court's
willfulness finding, and therefore its default judgment.

a. The Trial Court's Finding of No Agreement to Take

Seat Back OSI Discovery "Off the Table," in the Summer of 2001, Is Not

Sustained by the Record. In FOF No. 35, the trial court stated it considered

"all the available evidence" and found there was no agreement reached in
Summer 2001 to take seat back OSI discovery "off the table." The court
gave two reasons for this determination: (1) it "t[ook] into account the false
premises created by the defendants' initial discovery responses”; and (2) "[i]t
would be unreasonable, and not supported by the totality of the evidence, to
conclude Plaintiff abandoned the issue of seatback failure which was the
central issue of the [June 2002] trial." (CP 5322-23) (FOF No. 35).

The first point literally has nothing to do with whether an agreement
was reached in Summer 2001 to take seat back OSI discovery off the table.
The first point logically can bear only on whether such an agreement, if
reached, was induced by Hyundai's initial responses to the OSI requests for

production -- which is the essence of Magana's second willfulness theory.

The second point suffers from an equally basic, if different, flaw.

The factual question Judge Johnson was asked to resolve was not whether
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Magana had agreed to "abandon ... the issue of seatback failure"

(CP 5323) (FOF No. 35) (emphasis added), but whether Magana had

agreed to "abandon" his request for seat back OSI discovery. Judge

Johnson's conflation of the "issue of seatback failure" (FOF No. 35), with
the issue of whether Magana voluntarily took the subject of seat back
OSI's "off the [discovery] table," also demonstrates she never appreciated
how the case had changed back and forth in its course, all before she had
any meaningful exposure to it. Judge Johnson simply did not "taste the
flavor" of the discovery process preceding the first trial, and therefore has
no legitimate claim to deference when it comes to review of her factual
findings about what happened during that process. Nothing in those
findings addressed the wealth of uncontroverted evidence, including the
evolution of Magana's own discovery requests and a rich vein of
correspondence, establishing that Magana's theory shifted away from seat
backs to air bags, then back to seat backs -- all before Judge Johnson had
her first substantive "taste" of the case, in January of 2002. Moreover, that
evidence establishes it was during the "air bag" phase of the case that the
parties reached agreement on the scope of OSI discovery.

Judge Johnson's finding of "no agreement" is further undermined by
the untenability of her subsidiary determinations on this issue, set forth at
Findings Nos. 33 and34. In FOF No. 33, the trial court states that
"Mr. Austin, in his Declaration, asserts that he responded to Mr. O'Neil's
April 26, 2001 letter by letter dated July 11, 2001." Cf. (CP 5321) (FOF

No. 30). But Austin's declaration actually states that he and O'Neil had a
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series of "meet and confer" telephone conversations following the April 26
letter, and that the July 11 letter was the result of those discussions --
testimony not disputed by O'Neil. See (CP 3707-08) (Austin Decl.,
9 20-21); (CP 4790-91) (O'Neil Decl., §§ 1-4). Cf. (CP 5321) (FOF No. 30).
Next, in FOF No. 34, the court charges Austin with failing to
memorialize his understanding that O'Neil was no longer pursuing seat
back OSI's. Austin's declaration states he "asked Mr. O'Neil what he was
really seeking by way of discovery[,]" (CP 3707) (Austin Decl., 4 20), and
the July 11 letter Austin sent to O'Neil states that O'Neil "identified four
areas that [he] ... requested [Hyundai] respond to" -- none of which
includes seat back OSI's (CP 3439). O'Neil now recalls that he never
agreed to limit OSI discovery to air bags. See (CP 4791) (O'Neil Decl.,
99 4-5). While one may credit Mr. O'Neil with a good faith recollection in
2006 that he reached no such understanding over four years before, it is
beyond difficult to imagine how O'Neil, had he believed Hyundai was still
obligated to provide seat back OSI's, would not have responded to Austin's
July 11 letter by stating that the four areas of discovery identified in that
letter were inadequate, or by failing to raise the issue when only air bag
OSTI's were produced the following month. Yet O'Neil never raised either
issue until the eve of the second trial. See (CP 3708) (Austin Decl., § 21).
The agreement issue disposes of Magana's first willfulness theory.
Magana's own discovery expert, Jerry Greenan, acknowledged that an
agreement would have relieved Hyundai of any obligation to seek a

protective order, and that "there isn't sanctionable activity" merely because
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the responding party had earlier presumed to limit the scope of the party's
initial response. See VRP (Jan. 17, 2006) 62:18-22." Whatever the court's
familiarity with the case from January 2002 forward, Judge Johnson did not
so much as nibble at it during the preceding discovery process. The record
establishes that Hyundai responded to Peter O'Neil's April 2001 demands by
initiating a "meet and confer" dialogue, which produced an agreement that
relieved Hyundai of any obligation to produce seat back OSI's. The trial
court's finding to the contrary should be reversed.

b. Plaintiff's Eleventh Hour Shift in Willfulness

Theories Denied Hyundai a Fair Opportunity to Respond Fully to the

Allegation That Hyundai's Initial Answer to RFP No. 20 Was Misleading

(the "Claim" Issue); Yet Even Using the Trial Court's Definition of

"Claim" Based Solely on the Evidentiary Hearing Record, Hyundai's

Response in Fact Was Not Misleading. The trial court's finding, that

Hyundai's responses to RFP No. 20 were evasive and misleading, was
central to its decision to default Hyundai. See (CP 5316-19 & 5323-29)
(FOF Nos. 7, 12-15, 17-18, 20-22, 24, 26, 37-53). That finding rested on
the court's determination that Hyundai's definition of "claim" was not

reasonable, and that Hyundai intended to mislead Magana's counsel into

37 As previously noted, Greenan insisted Austin's letter had to state
expressly that Magana's counsel was "withdrawing your claims on
seatbacks" in order to constitute a "complete agreement" under CR 26(1).
See n.28, supra, at 42 (citing VRP (Jan. 17, 2006) 70:20-24 (Greenan)).
Greenan's supposed "complete agreement" requirement lacks support in
the case law, and this Court should decline to provide any.
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thinking Hyundai had no consumer hotline records responsive to the
request. See, e.g., (CP 5316-18 & 5323) (FOF Nos. 14, 20 & 37).
Magana's sanctions motion was not at all about the meaning of

'

"claim," until just before the evidentiary hearing commenced. Invoking
the Martinez, McQuary, and Salazar consumer hotline records in his reply
filed on Wednesday, January 11, 2006, Magana for the first time charged
that Hyundai should have disclosed it had received complaints of seat
back failures in Accents for model years 1995-1999. Yet not until Friday,
January 13, at the hearing on whether to have an evidentiary hearing, did
Magana's counsel first hint that the meaning of "claim" would be the issue,
and not until counsel began their presentation of evidence on the following
Tuesday did the specific basis for asserting Hyundai's use of the term
claim was misleading begin to emerge.

At the close of the evidence, the trial court announced it was
resolving the issue against Hyundai, declaring it "clear" that Hyundai's
answer to RFP No. 20 was "not correct." See VRP (Jan. 18, 2006)
153:10-20. In fact, the record at the evidentiary hearing was anything but

non

"clear." Magana never explained what "complaints," "notices," and
"incidents" might refer to, if "claims" were deemed to encompass
consumer hotline records. And Magana's discovery expert, Mr. Greenan,
testified that RFP No. 20 called for production of consumer hotline

records by the request's reference to "incidents," rather than its reference

to "claims." See VRP (Jan. 17, 2000) 16:16-67:1
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Moreover, whatever the state of the record at the close of the
evidentiary hearing, Hyundai's motion for reconsideration materially
changed the evidentiary mix, introducing new evidence demonstrating that
consumer hotline records generally, and the crucial Martinez and McQuary
records specifically,’® should not be considered "claims." William Boehly,
an expert in federal automobile safety regulations, testified that neither the
Martinez nor the McQuary hotline reports met the federal definition of
"claim." See (CP 5583-84) (Boehly Decl. at 3-4, 996-8). And Peter
Donnelly, an attorney with extensive experience in responding to plaintiff
production requests in auto products liability litigation, testified that
Hyundai's responses to RFP No. 20, including its objections to scope” and
its treatment of the term "claim," were consistent with the practice of
manufacturer defendants in crashworthiness litigation, and should not have
misled Magana's counsel about the possible existence of responsive hotline
records. See (CP 5656-57) (Donnelly Decl. at 2-4, 9 5-9).

Magana offered no evidentiary rebuttal to this evidence. Denying
reconsideration, Judge Johnson first took issue with Hyundai's failure to
get permission before introducing new evidence into the record, in support

of reconsideration. (CP 5902) (Order at 2, §2). Yet Hyundai plainly had

¥ As previously noted, Salazar, which Magana initially claimed to
be a third Accent 1995-1999 hotline record predating Hyundai's "no
claims" response, turned out to involve a different Hyundai model
altogether. See n.25, supra, at 40.

Although the trial court found Hyundai failed to make a

burdensomeness objection, see (CP 5320) (FOF No. 27), HMC's response
expressly made precisely that objection. (CP 3910-11) (HMC response).
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no obligation, whether under CR 59 or any other provision of the Civil
Rules, to get Judge Johnson's permission to introduce new evidence into
the record in support of its reconsideration request. Judge Johnson also
objected to Magana's inability to subject Hyundai's new evidence to cross-
examination. (Id.) But especially in the context of a decision to employ
the "nuclear option" of a default, this procedural point can only argue for
reopening the evidentiary hearing.*

And even if one concludes Judge Johnson was entitled to disregard
Hyundai's reconsideration evidence, her findings cannot be sustained on the
evidentiary hearing record. Under the trial court's chosen definition, neither
the Martinez nor the McQuary hotline records constituted "claims" -- yet
those were the only consumer hotline records Magana could offer to prove
Hyundai had hotline records responsive to RFP No. 20, when Hyundai

served its response in April 2000.*" In short, Hyundai's response was not

4OJudge Johnson did state that she reviewed the new evidence, and
it did not change her view of the facts. (CP 5902) (Order at 2, §2). That
statement is especially puzzling regarding the Boehly and Donnelly
evidence, since Judge Johnson had previously expressed her
"expect[ation]" that Hyundai might offer the explanation for its actions
that "claims had been defined in product liability practice in some limited
matter." See VRP (Jan. 20, 2006) 15:9-18. Yet when presented with
precisely such evidence, Judge Johnson declared it made no difference to
her decision.

“'The trial court found that the Martinez and McQuary records
constituted claims ostensibly because they included a "demand" or
"request" for a remedy. See (CP 5324-25) (FOF Nos. 40 & 41). Those
findings are untenable, because the record discloses no such demands or
requests. Martinez complained about the quality of service received, but
did not couple that complaint with a demand or request for a remedy. See
Ex. 31 (Martinez hotline records) (extracts attached as Ex. G of the
Appendix to this Brief). And McQuary did not even lodge a complaint,

(continued . . .)
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misleading, because it was accurate: As of April 2000, there had been "no
personal injury fatality lawsuits or claims in connection with or involving
the seat or seat back of the Hyundai Accent model years 1995-1 999,42

In sum, Magana's second willfulness theory also cannot sustain the
trial court's default judgment. Hyundai urges this Court to hold, based on
the evidentiary hearing record, that Hyundai's response to RFP No. 20 was
not misleading. Alternatively, the trial court's willfulness findings on the
"claim" issue should be vacated, and the matter remanded for
reconsideration based on the full evidentiary record before the court at the
time of the denial of Hyundai's motion for reconsideration.

c. The Trial Court's Remaining Findings of "Serious"

Violations Cannot Save the Court's Default Judgment. In FOF No. 6, the

trial court adopted a list of violations, set forth on a chart used by
Magana's counsel during closing argument, as "proven." See (CP 5315)
(referring to "a handout provided . . . during closing argument and made a

part of the record" as Exhibit 48). Whether the wholesale adoption of the

(... continued)
contacting the company hotline only to notify Hyundai about his concern
that the seat back's performance might constitute a safety risk. See Ex. 32
(McQuary hotline records) (excerpts attached as Ex. H of the Appendix to
this Brief).

“Moreover, that response was still accurate when the parties
reached their July 2001 agreement to take seat back OSI discovery off the
table. The Wagner hotline records (September 2000) (Ex. 36), contrary to
the trial court's FOF No. 43 (CP 5325), did not contain a demand or
request for a remedy -- like McQuary, Wagner contacted the company
hotline only to inquire about whether the seats were defective. And
Wagner was the only hotline record, concerning a 1995-1999 Accent,
generated between Hyundai's April 2000 response to RFP No. 20 and the
July 2001 discovery agreement.
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contents of a closing argument chart satisfies the requirements of CR 52
need not be addressed, since the trial court went on to state that "the most
serious violations, upon which the court primarily bases the imposition of

sanctions, are those specifically discussed herein." (Id.) (emphasis added).

Review of the court's findings discloses specific discussion of three other
matters, which apparently met the trial court's test for "serious violation][.]"
As Hyundai will show, none can withstand substantial evidence review,
and even taken together could not constitute a valid alternative ground for
sustaining the trial court's default judgment.

o Substantial similarity of the Elantra seats. The trial court

found that what it called the Elantra "seat" was both "identical" (FOF
No. 13) and "substantially similar" (FOF No. 16) to the Accent's "seat,"
and that Hyundai "concede[d] a similarity" when Magana's counsel
demonstrated the "identi[ty]" between the two (FOF No. 13). See
(CP 5316-17) (FOF Nos. 13 & 16). Based on those findings, the trial
court declared Hyundai's response to Interrogatory Nos. 11 and 12 and
RFP No. 20 to be evasive and misleading. See (id.).

The trial court's findings are not supported by the evidence. The trial
court simply adopted Magana's assertion that Hyundai conceded the
similarity of the Elantra and Accent seats, based on Magana's reading of
Mr. Austin's  October 11, 2005 letter to Mr. O'Neil, and Hyundai's
October 25 supplemental responses to Interrogatory No. 12 and RFP No. 20.
But those documents contain no such concession, instead pointing out that a

similarity in the recliner mechanism does not make the front seats similar.
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See (CP 4050) (Oct. 11, 2005 letter from Mr. Austin at 1); (CP 4062-64)
(Oct. 25 supplemental responses to Interrogatory No. 12 and RFP No. 20).

Moreover, Hyundai was correct:  Using the same recliner
mechanism did not make the Elantra and Accent seats substantially similar.
Hyundai submitted the Declaration of William E. Stewart in opposition to
Magana's motion for sanctions, which went virtually unrebutted. All
Magana offered in response was a belated recycling of the declaration of
Stephen Syson submitted in support of Magana's October 2005 motion to
compel. See (CP 784-86) (Syson Decl.); VRP (Jan. 19, 2006) 107:4-108:2
(closing argument of Magana counsel Mike Withey). But as Stewart and
David Blaisdell (who submitted a supplemental declaration in connection
with Hyundai's motion for reconsideration) both explained, that two seats
share one or two individual components that are similar or the same does
not make the seats themselves similar or the same. See (CP 3273) (Stewart
Decl., 9 9); (CP 5578-79) (Blaisdell Recon. Decl., § 20).

The trial court made no effort to come to grips with that evidence.
Moreover, the trial court compounded its neglect with a more fundamental
error -- confusing the issue of "similar in fact" with the issue of whether

Hyundai had a reasonable basis for its denial of similarity. Hyundai might

be deemed mistaken on the issue of "similar in fact," but the unrebutted
scope of the Stewart and Blaisdell evidence compels the conclusion that
Hyundai was being neither "evasive" nor "misleading" when it denied that
the front right seat of the 1996 Accent was identical or substantially

similar to the right front seat of any other Hyundai vehicle.
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{ Documents From ACEVEDO v. HYUNDAI. The trial

court's November 2005 discovery order directed Hyundai to produce all
documents relating to allegations of seat back defects, in every Hyundai
vehicle with a single recliner mechanism. Hyundai promptly produced
boxes of legal complaints, petitions, police reports, photographs,
deposition transcripts and other materials from some 20 lawsuits going as
far back as the 1980's. In carrying out this effort, Hyundai failed to
produce the files from one lawsuit -- the Acevedo case.

Hyundai does not dispute that its failure to produce those
documents violated the trial court's order. Tom Vanderford testified that
the failure to produce the records of the Acevedo case was the result of a
misrecollection of the case as a seat belt and not a seat back case. See
(CP 3303-05) (Vanderford Decl., 99 D.1-D.5); VRP (Jan. 18, 2006)
119:13-120:11. Moreover, the record confirmed that the oversight was not
indicative of any malicious "pattern" on Hyundai's part; even the web site
of the Acevedo plaintiff lawyers shows they considered the case to be a
seat belt case. See (CP 3304, 3415) (Vanderford Decl, JD.5&
reproduction of web site posting, attached to Vanderford Decl. as Ex. J);
see also (CP 3254) (Decl. of Philip Talmadge, 9 6 ("isolated" discovery
violations do not support a finding of willfulness)).

The trial court placed great stress on the fact that Hyundai's
Acevedo documents had not been produced by the time of the evidentiary
hearing, finding the initial oversight to be "clear" proof of an "inadequate

document retrieval system" and concluding that "the failure to produce the
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Acevedo claim casts doubt on whether all responsive documents ha[d] been
produced.” See (CP 5321) (FOF Nos. 28-29). Yet the court had no basis
for its sua sponte suggestion that the failure to produce the records of a
single isolated case, which both sides characterized as a seat belt and not a
seat back case, should support an indictment of a document retrieval system
that (to give just one example) allowed Hyundai to screen over
900,000 consumer  hotline ~ computer  records, identify ~ some
10,000 potentially responsive files, and from those identify the several
dozen actually responsive files -- all within just a few weeks of the court's
production order, and even as the same staff was engaged in preparations
for the retrial itself.*> And while the court may have been distressed that the
Acevedo files had yet to be produced by the time of the evidentiary hearing,
the circumstances of this courtroom "revelation" proved far more indicative
of a trial theatric deliberately staged by Magana's counsel, who bypassed
numerous opportunities to address the matter directly with Hyundai's
counsel in favor of a (supposed) "gotcha" moment during their examination

of Mr. Vanderford. See (CP 5766-67) (Vanderford Decl., 9 2-3).*

“Judge Johnson also faulted Hyundai for not having a computer
records system that would have allowed a presumably burdensomeless
search of its hotline records. See (CP 5320) (FOF No. 27). Yet no
evidence whatsoever was introduced to show that Hyundai could have
configured its computer system to allow for such a burdensomeless search
-- the notion was not even raised by Magana, but only by the court sua
sponte in her ruling -- and testimony from Hyundai's computer systems
expert, Mr. Johnson, established that Hyundai's system fully complied
with federal regulatory requirements. See (CP 5661-62) (Johnson Decl.,

99 1-4).

*“Moreover, Magana already had access to the files of the Acevedo
(continued . . .)
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o Hyundai's responses in PARKS v. HYUNDAI The trial

court initially treated the Georgia case of Parks v. Hyundai Motor America,

Inc., 575 S.E.2d 673, 258 Ga. App. 876 (2002), as evidence of a "pattern of
lack of compliance with discovery obligations" on Hyundai's part. See
(CP 5319) (FOF No. 23). The trial court cited to the decision of the Georgia
Court of Appeals, and the declaration of Ms. Rita Williams, counsel for the
plaintiff in Parks. The Georgia Court of Appeals, however, made no
determination about whether Hyundai complied with its discovery
obligations. As for Williams' declaration: It was part of Magana's reply
filed less than one week before the start of the evidentiary hearing. See
(4257-89) (decl., with exhibits). After the trial court embraced Williams'
assertions, Hyundai submitted a declaration from Charles Reed, counsel for
Hyundai in Parks, who testified that the trial court "never ruled on the
Plaintiffs' motion to compel, never made a finding of discovery abuse, and
never sanctioned Hyundai." (CP 5760) (Reed Decl., § 5).

The trial court then amended its findings by striking the reference
to a "pattern of lack of compliance," and substituting the assertion of a
"similarity of circumstances of the Parks case and the case herein
regarding production of OSI documents by Hyundai." See (CP 5902)
(order on reconsideration at 2, § 3). But the only "similarity" identified by

the court was Hyundai's production of 33 OSI's in Parks -- a production

(... continued)
plaintiff's lawyers, as his sanctions submission established. Yet Magana
did not so much as speculate what Hyundai might provide that would
materially affect the potential admissibility of Acevedo at trial.
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evidently done without the need for a court order, and which only parallels

Hyundai's production of 21 air bag OSI's pursuant to the parties' Summer
2001 discovery agreement.

In sum, the other so-called "serious" violations also cannot sustain
the trial court's willfulness findings, and by extension its default
judgment.45 They either are not violations at all (the Elantra/Accent
"similar seat" imbroglio), neither material nor willful (the Acevedo files
matter), or discredited (the Parks claims).

2. The Trial Court Erred in Finding That the Plaintiff Was

Prejudiced. Magana also failed to establish that any discovery violations
actually prejudiced his right to a fair trial. The trial court's decision to take
away Hyundai's right to a jury trial, and eliminate any possibility of
resolving this case on the merits, even though a fair trial for both parties
still would have been possible, is an error that alone mandates reversal of
the default judgment and a remand for further proceedings, under
controlling principles of due process.

a. A Default Judement Is Only Appropriate When a

Discovery Violation Deprives a Plaintiff of the Ability to Have a Fair Trial.

In discussing the standard of review to be applied in this case, Hyundai

> Although the trial court mentioned the undisclosed sled test issue
(CP 5318) (FOF No. 19), the lack of any specific discussion of that issue
would indicate the court did not consider the (admitted) failure to disclose
the test a "serious" violation. As previously discussed, the record
establishes that Hyundai produced well over 100 tests, and the one
overlooked test actually supports Hyundai's position on the issue of seat
back design defect. See § ILI, supra, at 39 (citing relevant portions of the
record).
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identified several factors that bear on the closeness of the scrutiny to which an
appellate court should subject the sanction of default. Those factors also bear
on the requirement of prejudice as a precondition to imposing such a sanction.

To begin, there is the policy disfavoring default judgments, because
of our state's "overriding policy which prefers that parties resolve disputes on

the merits." Showalter v. Wild Oats (supra), 124 Wn. App. at 510, citing

Griggs v. Averbeck Realty, Inc. (supra), 92 Wn.2d at 581. In defaulting

Hyundai, the trial court invoked the need to protect "the truth seeking
process" against discovery abuse. See (CP 5329) (FOF No. 54) (citing and
quoting from page 2 of the declaration testimony of former Washington
Supreme Court Justice Robert F. Utter); (CP 2652) (Utter Decl., §3). But
while wrongful failure to produce documents undoubtedly interferes with "the
judicial system's ability to engage in the truth seeking process" (CP 2652)
(Utter Decl., 9 3), the search for truth itself only culminates at trial, when a

fact-finder reaches a decision on the merits. See State v. Thompson, 58

Wn.2d 598, 605, 364 P.2d 527 (1961) ("Paraphrasing the language of an oath,
a trial is a search for the truth, the whole truth, and nothing but the truth");

Nix v. Whiteside, 475 U.S. 157, 166, 106 S. Ct. 988, 89 L. Ed. 2d 123 (1986)

("[T]he very nature of a trial [is] a search for truth"). Hence, when courts
express their disfavorment of default judgments because they short-circuit a
resolution of a case on the merits, courts also are saying that default
judgments are disfavored because they short-circuit the search for the truth,
by preventing the trial that is our judicial system's primary means for

determining the truth of the controversies that come before it. See, e.g., State
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v. Grimes, 30 Wn. App. 55, 57, 631 P.2d 1024 (1981) ("The object of the trial
is to find the truth"); State v. Sabbott, 16 Wn. App. 929, 931, 561 P.2d 212

(Div. 11 1977) ("The purpose of a trial is to find the truth").

Moreover, in this case, a jury was to have responsibility for finding
the truth of the controversy between Magana and Hyundai. Was the seat
back of the 1996 Hyundai Accent unreasonably dangerous as designed?
Was Magana seated in the front seat at the time of the accident? The jury
was to determine the answers to those questions, thereby resolving
whether Hyundai should pay money damages to Magana as compensation
for his injuries. Under our state constitution, Hyundai's right to have a
jury answer those questions is to be kept "inviolate" (Wash. Const. art. I,
§ 21), which as our state Supreme Court has explained "connotes
deserving of the highest protection":

Applied to the right to trial by jury, this language indicates that the

right must remain the essential component of our legal system that

it has always been. For such a right to remain inviolate, it must not

diminish over time and must be protected from all assaults to its
essential guaranties.

Sofie v. Fibreboard Corp. (supra), 112 Wn.2d at 656 (opinion for the court

per Utter, J.) (emphasis added). Accordingly, while the principles that
determine the rights and obligations of parties and their counsel during the
course of discovery may recently have undergone what some have
described as a "sea change," e.g., VRP (Jan. 17, 2006) 23:18 (Greenan),
that rules-driven change cannot be allowed to "diminish" the "essential

guaranties" of our state's constitutional right to trial by jury.
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Finally, and most fundamental, are the demands of due process.
Washington courts repeatedly have held that a default may only be

imposed upon proof of substantial prejudice, as a matter of basic due

process. See Smith v. Behr Process, 113 Wn. App. at 325, citing White v.
Kent Med. Ctr. (supra), 61 Wn. App. at 176, and Associated Mortgage

Investors v. G.P. Kent Constr. Co. (supra), 15 Wn. App. at 227-28.

Applying all of those principles to the sanction of a default
judgment, Hyundai urges this Court to hold that:

° A party may not be sanctioned with a default judgment for
discovery violations unless the record establishes the discovery violations
have made a fair trial impossible;

L As a matter of law, a fair trial is possible if remedial
sanctions can neutralize the consequences of the discovery violations; and

) If the trial must be delayed in order to put in place remedial
sanctions to neutralize the consequences of the discovery violations, it is
preferable to delay the trial than to impose a default judgment where a fair
trial is possible, provided the sanctioned party compensates the moving
party financially for the costs of the delay.

As Hyundai will demonstrate, Judge Johnson's choice of a default
judgment fails that test, and for that reason alone should be reversed.

b. At the Time the Trial Court Defaulted Hyundai, a

Continuance Was Essential to Determine Whether Plaintiff Had Been

Prejudiced. Based on the facts available at the time the trial court entered

the default judgment, it was literally impossible to determine whether
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Magana's ability to have a fair trial on liability was materially prejudiced
by the "late" production of OSI materials by Hyundai. The only way
Magana could have provided the trial court with what it needed to
determine prejudice was by investigating and developing the OSI material
that Hyundai produced. The trial court therefore should have ordered a
continuance, not as a "sanction," but as a remedial tool necessary to give
the parties and the court the time required to determine the extent of any
prejudice arising from Hyundai's "late" production -- and to determine
whether any remedy short of a default could obviate the prejudice and
thereby preserve a fair trial on Magana's claims.

In deeming a continuance inappropriate, the trial court

misunderstood its purpose. See (CP 5333) (FOF No. 69); see also (CP 5531,

5333) (FOF Nos. 63 & 68). The trial court's first error in rejecting a
continuance was viewing it as a "sanction”" in and of itself, rather than a
means to determine what, if any, prejudice Magana actually suffered. The
trial court then compounded its error when it reasoned that a continuance:
... would not remedy the staleness of the evidence in question; it
would not remedy the difficulty of the Court in addressing these
issues; it would involve further substantial costs to the parties in
terms of analyzing the evidence with respect to their experts; it
would involve substantial duplication of effort which had
previously been done in preparation and re-preparation for this
trial. A continuance would only exacerbate that situation. It
would not benefit the plaintiff, it would benefit the defendant.
Therefore, a continuance is not an appropriate remedy.
(Id.) That reasoning is flawed in every particular.
First, nothing can "remedy the difficulty of ... addressing [OSI]

issues," because that difficulty is unavoidable once a party chooses to take
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a case down the OSI path. Likewise, "substantial costs to the parties in
terms of analyzing the evidence with respect to their experts" are
unavoidable when a party chooses to pursue the possibility of admitting
OSI evidence at trial. Second, while a continuance would not remedy "the
staleness of [any] ... [OSI] evidence," a continuance was essential in
order to determine the extent of staleness of evidence that might otherwise
be admissible. And while a continuance might involve "substantial
duplication of effort," the expense could readily be remedied by the lesser
penalty of a monetary sanction (of a sort the trial court proved itself
perfectly capable of assessing, as part of its overall "package" of sanctions
levied against Hyundai).

Finally, a continuance can be viewed as not "benefit[ing] the
plaintiff' and only "benefit[ing] the defendant[s]" only if one treats
requiring Magana's counsel to "analyz[e] the evidence" to determine
actual admissibility as a burden from which Magana is entitled to be
relieved. That conclusion follows only if one does not require Magana to
show actual prejudice as a condition to imposition of a default judgment.
And such a result is plainly untenable under governing due process
principles.

c. Plaintiff Failed to Prove "Staleness." The trial court

stated that "[i]t is virtually impossible for the Court to conduct that type of
vigorous inquiry with respect to any incidents that now are so old that
witnesses cannot be contacted, evidence cannot be obtained, and plaintiff

has not had the opportunity to investigate these OSI's." (CP 5331) (FOF
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No. 62); see also (CP 5329, 5331, 5333, 5335) (FOF Nos. 55, 60, 63, 64,
68 & 73) (all addressing whether a delay in production of the OSI's
prejudiced Magana). That determination is not sustained by the record.

Counsel put Mr. Magana himself on the stand, and asked him to
explain how he made some telephone calls to numbers listed on some of
consumer hotline records produced by Hyundai. See VRP (Jan. 17, 2006)
90:2-93:19. Counsel then introduced a chart (Exhibit 1) summarizing
Magana's efforts. This showing does not represent anything close to a
serious effort to contact witnesses or obtain other evidence. As detailed in
the Declarations of Michael Runyan and Lora Bennett, submitted by
Hyundai in support of its motion for reconsideration, attorneys have many
highly effective means at their disposal for locating witnesses and other
individuals. Runyan, an experienced trial lawyer, explained that attorneys
can make use of law library staff, witness location services, and private
investigators to locate witnesses. See (CP 5761-62) (Runyan Decl.,,
4 3-7). Bennett, an experienced law librarian, explained the resources
she uses to obtain additional contact information for witnesses. See
(CP 5495-96) (Bennett Decl., 9 2-7).*

Magana is represented by a sophisticated and resourceful law firm,
and the attorneys of that firm have access to the same witness location

methods as Hyundai's counsel. While Magana undoubtedly was sincere in

“Moreover, Bennett and one of her colleagues ran searches for
several of the individuals named in the OSI reports, and those searches
turned up additional contact information beyond what appears on the
consumer hotline report. See (CP 5495-96) (Bennett Decl., 2-7);
(CP 5563-71) (Exs. D through F, reproducing search results).
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his efforts to track down witnesses, the results of his effort cannot be
deemed to establish staleness. Only an investigation marshaling the
resources of the sort outlined in the testimony of Runyan and Bennett
would be likely to shed meaningful light on whether Magana has been
prejudiced by any improper delay in the production of the OSI material at
issue. The evidence of the "investigation" conducted here should be
deemed insufficient as a matter of law to support the finding of material
prejudice, which is a constitutional prerequisite for the imposition of a
default judgment sanction.”’” Yet without a meaningful investigation, the
value of the OSI material produced by Hyundai -- and any prejudice due
to "late" production -- literally cannot be known.

d. Plaintiff Also Failed to Establish Whether OSI's

Would Have Been Admitted at Trial, or Their Evidentiary Value. The

trial court made no effort to analyze whether any of the OSI information

might have been admissible at trial, instead simply declaring that the OSI

“"The contrast with Magana's effort to persuade the trial court to
default Hyundai is telling. Out of more than 500 hours of work on the
sanctions motion, the only apparent effort Magana's counsel made to
investigate the OSI's themselves was to spend a few hours contacting
Holcomb and preparing her testimony, and to ask Magana himself to call
some (but not all) of the phone numbers on the consumer complaint forms.
Indeed, it appears that counsel spent more than 10 times as much money
on their oversize color chart than on actually investigating the OSI's. See
(CP 5358) (O'Neil); (CP 5376) (Withey); (CP 5383) (Vanderwood);
(CP 5389) (Brodkowitz); (CP 5379) (cost of color chart illustrating OSI's
and other events, a fold-out copy of which appears in the record as part of
Ex. 48). It simply was not reasonable for the trial court to find that
Magana should be awarded those fees and costs as supposedly
"occasioned" by any discovery violations, see (CP 5335) (FOF No. 74),
when those expenses were so plainly caused by the tactical decision to
pursue a default instead of a proper evaluation of the OSI's themselves.
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"[i]nformation now disclosed is highly relevant to [the product liability]
issue." (CP 5331) (FOF No. 59). That statement hardly scratches the
surface of relevancy. What is relevant for purposes of discovery is far
broader than what is relevant for the purpose of admissibility, a distinction
Magana himself highlighted in his October 2005 motion to compel. See
(CP 793) (Motion to Compel at 7). CR 26(b)(1) states that "[i]t is not a
ground for objection that the information sought will be inadmissible at
the trial if the information sought appears reasonably calculated to lead to
the discovery of admissible evidence." But to be relevant for admissibility
at trial, evidence must have a "tendency to make the existence of any fact
that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence" (ER 401), and not
have "its probative value ... substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless presentation of
cumulative evidence" (ER 403).

Whether OSI evidence in particular is admissible at trial is a
question of whether the party seeking to admit it can establish that the OSI
is "substantially similar" to the accident at issue. VRP (Jan. 18, 2006)

70:20-71:18 (Swartling).  Accord, O'Dell v. Chicago, Milwaukee,

St. Paul & Pac. R.R., 6 Wn. App. 817, 826-28, 496 P.2d 519 (1972) (OSI

evidence is only admissible if the prior incidents occurred under "the same

or similar circumstances"); Barker v. Deere & Co., 60 F.3d 158, 162 (3d

Cir. 1995) ("every court of appeals to have considered this issue agrees
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that when a plaintiff attempts to introduce evidence of other accidents as
direct proof of a design defect, the evidence is admissible only if the
proponent demonstrates that the accident occurred under circumstances
substantially similar to those at issue in the case at bar") (internal citations
omitted) (both reversing judgments on jury verdicts for plaintiffs, finding
error in the admission of OSI evidence). The record before the trial court
established that OSI evidence is routinely excluded when substantial
similarity is not established, both on threshold relevancy grounds and
ER 403 "more prejudicial than probative" grounds. See VRP (Jan. 18,
2006) 80:6-17 (Swar’tling).48 And even when OSI evidence is admitted, its
evidentiary weight can still be challenged.

At trial, Magana would have had the burden to show why evidence
of other accidents ought to be admitted as evidence purporting to show a
defect. Here, there is a very good chance that most -- perhaps all -- of the
OSI's at issue would not be admissible at trial. Mr. David Blaisdell,
Hyundai's seat back performance expert, explained why none of the nine
reports listing the vehicle at issue as an Accent is substantially similar
enough to warrant admission. (CP 5577-78) (Blaisdell Recon. Decl,,
9 17-19). All nine reports refer to rear-impact collisions that are distinct
from Magana's collision, both in terms of the degree of force applied to

the seat back and the angles at which the force was applied, which would

“8 Although Mr. Baron, Magana's OSI expert, testified he had never
seen OSI evidence excluded on ER 403 grounds, he agreed that OSI
evidence must satisfy the substantial similarity requirement, and that such
material is routinely challenged for lack of similarity. See VRP (Jan. 17,
2006) 157:3-159:14 & 185:22-186:6.
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render them irrelevant because of their lack of similarity.  See
(CP 5579-80) (id., §22). Moreover, even if Magana's counsel were to
locate the individuals named in those reports and bring them to testify,
Nikki Holcomb's testimony at the evidentiary hearing strongly suggests
the outcome would only be to confirm the lack of substantial similarity.
Blaisdell reviewed Ms. Holcomb's testimony, and concluded it only
confirmed what the consumer hotline report showed -- her accident was a
moderate to severe rear-impact collision that was not substantially similar
to Magana's. (CP 5576-77) (id., 79 14-16).*

The trial court also declared that the OSI's at issue went to the
"heart" of Magana's product defect claim. See (CP 5323) (title to
Section III of the court's findings); (CP 5332) (FOF No. 65). That
mischaracterizes the factual dispute between the parties. The dispute on
the product defect claim is whether yielding seat backs are a safe design.
Both sides agree that seat backs yield -- or, as Magana likes to puts it,

"fail" -- in rear-impact collisions, and the OSI's are at best illustrative

“The non-Accent OSI's suffer from the additional difficulty of
lacking substantial similarity of design. At the evidentiary hearing,
Magana placed great stress on the number of OSI's at issue, using their
oversize chart to convey the point through the use of colored boxes for
each OSI at issue. See Ex. 48 (reproducing chart in reduced, fold-out
form). But the overwhelming majority of OSI's shown did not involve
Accents. See Ex. 48 (foldout chart) (indicating Elantras in yellow and all
other non-Accents in purple). As discussed, the only evidence Magana
offered to show similarity of the non-Accent/non-Elantra vehicle seats was
a declaration of Stephen Syson previously offered to establish
discoverability -- a materially different inquiry from actual admissibility at
trial. Hyundai, on the other hand, introduced the testimony of Stewart and
Blaisdell, who refuted similarity of design assertions. See (CP 327)
(Stewart Decl., § 9); (CP 5578-79) (Blaisdell Decl., § 20).
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evidence on this point, as the Nikki Holcomb OSI illustrated. After
examining the Holcomb OSI report and reviewing her testimony, Blaisdell
explained that Ms. Holcomb's seat appears to have yielded as a result of a
moderate rear-impact collision, which is exactly what it is designed to do.
(CP 5576) (id. ] 13).

Given the testimony by Hyundai's experts acknowledging that seat
backs are designed to and do yield, it is difficult to imagine how Magana
could have been seriously prejudiced by late production of material that
merely confirms an undisputed fact. Whether seat backs yield is not at the
"heart" of the product defect case, because that they yield is not in dispute.
The dispute at the heart of the product defect case is whether that yielding
is a safe design, and evidence that Holcomb's seat or any other Hyundai
seat yielded adds nothing to the jury's ability to decide whether a seat back
designed to yield is a dangerously designed seat back.

e. The Closing Argument in BREWSTER .

HYUNDAI Cannot Establish Prejudice in This Case. Finally, there is the

issue of the portion of the closing argument made by Mr. Tom Bullion,

Hyundai's counsel in Brewster v. Hyundai, a crashworthiness case tried to

a federal jury in the United States District Court for the Eastern District of
Texas in 2004, upon which the trial court placed great weight. See
(CP 5330) (FOF No. 56). Magana included the extract from Brewster in
his papers, but offered no evidence from the case to establish any
similarity between the accident in that case and Magana's accident. After

the trial court chose to ground her findings in part on the Brewster closing
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argument fragment, Hyundai was able to prevail on Mr. Bullion to provide
a declaration testifying to the differences between the two cases.’ 0

As Mr. Bullion explained, the accident in Brewster was highly
unusual:  Ms. Brewster's Hyundai was rear-ended by a truck with

sufficient force to crush the rear of her vehicle through the back seat and

so far forward that the front seat back was unable to yield, as it would

have in a more typical moderate to severe rear-impact collision.
(CP 5649-52) (Bullion Recon. Decl., § 2); see (CP 5575) (Blaisdell Decl.,
99). Moreover, instead of alleging that the seat back was defectively
designed because it yielded, Ms. Brewster alleged that the lumbar support
portion of the seat back defectively gave way. See (CP 5650) (Bullion
Decl., 9§ 3); see (CP 5575) (Blaisdell Decl., § 9).

In short, Mr. Bullion's decision to highlight the absence of any
other claims of the kind of defect alleged in Brewster plainly is not
relevant to the possible value of OSI evidence in this case. Brewster was a
dramatically different case, with different facts and a different claimed
defect. If it were appropriate to look at any of Hyundai's closing
arguments from past trials to see how important the lack of OSI evidence
might be in a particular case, Mr. Austin's closing in the first trial of this
case presumably would be the most relevant. Yet there, even though

Magana had not introduced or sought to introduce any OSI evidence on

**During the run-up to the sanctions hearing, the trial court was
well aware that Mr. Bullion was unavailable to participate in the
proceedings because of a medical crisis involving his newborn twin sons.
See (CP 4356-57) (Bullion Continuance Decl.).
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any topic, Mr. Austin never once mentioned the lack of OSI evidence in
his closing argument. See (CP 5672-5721) (June 2002 Trial [XV]
2355-2403) (Hyundai's closing argument).

3. Hyundai Did Not "Volunteer" for a Default, and the Trial

Court Ignored the Availability of a Lesser Sanction That Could Cure Any

Prejudice While Preserving Both Sides' Right to a Trial on the Merits. The

trial court found that "[d]efense counsel Mr. King admitted in closing
argument that taking the facts of the OSI seat back failures as established,
one remedy referred to in CR 37, would be the same as or tantamount to
ordering default judgment." See (CP 5334) (FOF No. 70). This statement
mischaracterizes Hyundai's closing argument. Hyundai argued in closing
that if (1) Plaintiff's characterization of OSI evidence as the "gold standard"
was taken seriously, (2) the entirety of Magana's OS] evidence at issue was
admitted at trial, and (3) Hyundai's counsel and experts were also forbidden
from in any way challenging the probative weight of any of that evidence,
then that sanction would be tantamount to default. See VRP (Jan. 19, 2006)
87:4-88:14. But as the record of the argument reflects, counsel was careful
to distinguish this draconian action from more limited sanctions (e.g.,
admitting all of the Accent OSI's). See VRP (Jan. 19, 2006) 88:15-90:13.
Moreover, a specific lesser sanction than default was suggested --
indeed, compelled -- by Magana's prejudice claim. According to Magana,
the specific problem is one of staleness. Yet by definition, that form of
prejudice can be fully remedied by admitting OSI's shown to be affected

by staleness -- i.e., where it has been shown that opportunities to develop
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substantial similarity have been lost because of the delay in production --
and barring Hyundai from challenging admissibility on any ground found
to be affected by such staleness. See (CP 5467, 5475) (Hyundai's motion
for reconsideration at 2 & 10). That remedy is complete, and preserves
Hyundai's right to jury trial. Nothing in Hyundai's closing argument can
fairly be read as waiving that point, which is compelled by the iron logic
of Magana's own prejudice theory.

4. The Discovery Violations Plaintiff Alleges Cannot Support

a Default on the Seating Position Issue. Magana claims (1) he was sitting

in the front passenger seat at the time of the accident, (2)the front
passenger seat's occupant restraint system was defective, and (3) that
defect was a proximate cause of his injuries. Hyundai responded that
(1) Magana was sitting in the back seat at the time of the accident, so
whether the front passenger seat's occupant restraint system was defective
is irrelevant to the cause of Magana's injuries, and (2) even if Magana was
sitting in the front seat, Hyundai still is not liable, because the front
passenger seat's occupant restraint system was not defective. The trial
court's decision to sanction Hyundai stems from its conclusion that
Hyundai violated its discovery obligations with respect to evidence of the
seat back's safety. But that conclusion offers no basis for defaulting

Hyundai on the proximate cause question of who was sitting where. That
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question has nothing to do with the product defect issue, and Hyundai can
win a defense verdict on that basis alone.”’

B. A Remand to a New Judge Is Necessary to Preserve the
Appearance of a Fair and Impartial Judicial Process.

Should this Court vacate the trial court's default judgment, the case
will be remanded a second time. That remand will require the trial court
to make rulings on literally scores of evidentiary and other motions, which
will profoundly affect the course of the second trial.  Under the
circumstances of this case, remand to a new judge is necessary to preserve
the appearance of fairness, and thereby public confidence in the
administration of justice.

1. Mere Suspicion of Bias or Prejudice Warrants Remanding

to a New Judge: Remand Is the Safest Course to Take, to Preserve Public

Confidence in Fairness of the Judicial Process. In its decision in Chicago,

Milwaukee, St. Paul & Pacific Railroad Co. v. Washington State Human

Rights Commission, 87 Wn.2d 802, 557 P.2d 307 (1977), our Supreme

Court declared that "[i]t is fundamental to our system of justice that judges
be fair and unbiased":

The principle of impartiality, disinterestedness, and fairness on the
part of the judge is as old as the history of courts; in fact, the
administration of justice through the mediation of courts is based
upon this principle. It is a fundamental idea, running through and
pervading the whole system of judicature, and it is the popular

STAlthough the trial court made passing references to the
interrelated "kinematics" issues, see (CP 5330) (FOF Nos. 57-58), the
court offered no explanation to buttress any alleged interrelationship. In
fact, the seating position issue is an independent issue the resolution of
which turns on independent evidence, and Magana made no serious
attempt to link any OSI discovery violations to the seating position issue.
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acknowledgment of the inviolability of this principle which gives
credit, or even toleration, to decrees of judicial tribunals. Actions
of courts which disregard this safeguard to litigants would more
appropriately be termed the administration of injustice, and their
proceedings would be as shocking to our private sense of justice as
they would be injurious to the public interest.

Id. at 808 (in part citing and quoting State ex rel. Barnard v. Bd. of Educ.,

19 Wash. 8, 17-18, 52 P. 317 (1898)). Moreover, the court continued:

Our system of jurisprudence also demands that in addition to
impartiality, disinterestedness, and fairness on the part of the
judge, there must be no question or suspicion as to the integrity
and fairness of the system, [i].e.., "justice must satisfy the
appearance of justice."

87 Wn.2d at 808 (emphasis added) (citing Offutt v. United States, 348

U.S. 11, 14,75 S. Ct. 11, 13,99 L. Ed. 11 (1954)).
Since establishment of the "mere suspicion" test, Washington
appellate courts have remanded matters to new judges, to assure the

appearance of fairness:

o In Sherman v. State of Washington, 128 Wn.2d 164, 905

P.2d 355 (1996), Sherman, a doctor enrolled in the University of
Washington's residency program, challenged his termination for alleged
substance abuse. 128 Wn.2d at 169-70. The trial court granted summary
judgment to Sherman on his various legal claims. Just prior to the
damages hearing on those claims, counsel for the defendants learned that
the trial judge had ex parte contact with a doctor at a drug treatment
program Sherman had gone through, at the time the judge was considering
Sherman's motion for reinstatement. Id. at 181-82. The trial court refused

to vacate its prior rulings, or to recuse, and subsequently awarded
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Sherman almost $900,000 in compensatory damages, punitive damages,
and attorneys' fees and costs. 1d. at 182-83.

On appeal, the Supreme Court reversed the summary judgment in
Sherman's favor and remanded for a trial. The Supreme Court also
concluded that the trial judge's improper ex parte contact was a violation
of Canon 3 of the Code of Judicial Conduct. See id. at 204-05. That left
the question of whether the violation required recusal. The Supreme Court
rejected the "actual prejudice" standard that Sherman urged, and instead
held that remand to a new judge was necessary because it was simply "the
safest course™:

By contacting the [program] ... for information about the

monitoring process for chemically dependent physicians, the trial

judge may have inadvertently obtained information critical to a

central issue on remand . ... Given that fact, a reasonable person

might question his impartiality.
Id. at 206 (emphasis added).
° In In re Custody of R., 88 Wn. App. 746, 947 P.2d 745

(Div. II 1997), a Filipino Muslim mother left the Philippines with her young
son, after a Shari'a court granted the father custody of the son as part of an
Islamic law divorce proceeding. See 88 Wn. App. at 749-52. The mother
and son settled in Washington State; the father located them and initiated
proceedings in the Washington courts to compel a transfer of custody, under
the putative authority of the Shari'a divorce decree. Id. at 752-53. During
the Washington trial court proceedings, the court questioned the mother,
and when the mother asked the judge whether he was "mad at" her, the

court responded: "I don't like what you did. You took his son with the
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intent of never telling him where he was. We don't like that as judges." Id.

at 754-55 (emphasis added).  Denying the mother's request for a
continuance of a hearing for which she and her attorney had less than one
day's notice (id. at 758-59), and refusing to admit evidence offered by the
mother challenging the jurisdiction of the Shari'a court (id. at 755-58), the
court granted the husband's petition (id. at 755).

This Court reversed, holding that the trial court erred in denying
the continuance request and in refusing to consider the evidence proffered
to challenge the jurisdiction of the Shari'a court. See id. at 756-59. The
mother also asked for the matter to be remanded to another judge, and this
Court agreed that a new judge should be assigned to assure the appearance
of fairness:

[W]e assume no actual bias. Nonetheless, justice must satisfy the

appearance of impartiality. ... Based on th[e] dialogue [between

the mother and the court], coupled with the trial court's denial of

[the mother's] requested continuance, we remand for a hearing

before a different judge to promote the appearance of fairness.

Id. at 763-64.

2. The Record Reveals Ample Grounds to Suspect Bias, and

to Conclude That Remand to a New Judge Is the Safest Course.

Washington courts consider whether proceedings would appear impartial

to "a reasonably prudent and disinterested person." Chicago, Milwaukee,

St. Paul & Pac. R.R. Co. v. Washington Human Rights Comm'n (supra),

87 Wn.2d at 810. Hyundai respectfully submits that reasonably prudent
and disinterested persons would conclude that a remand is necessary in

this case to assure the appearance of impartiality, for several reasons.
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a. Judge Johnson Expressed "Pain" Over Reversal of

Her Judgment. As a purely prophylactic matter, Hyundai moved to bar
Dr. Burton from reprising his impromptu role at the first trial of seat belt
design expert. See (CP 1190-93) (motion to exclude). Incredibly, Magana
opposed, and when the matter came before Judge Johnson, her statements
disclosed that the issue of Dr. Burton's seat belt design testimony
remained a sore subject:
The second motion argued is regarding Dr. Burton. I quite frankly
find it rather painful to review this particular issue, but I do need to
go back and review and was not able. I also have had some illness
problem this week and was not able to make as thorough a review of
that issue as I would have liked to do prior to coming to court today.

So we'll take a further look at the transcripts and information
presented in connection with that particular issue prior to ruling.

There do seem to be some differences in that there is a different
witness, but it is an area that, in light of the Court of Appeals'
ruling, [ would be very hesitant to step into that area without a very
clear understanding of where we are on that issue.

VRP (Dec. 15, 2005) 100:4-17 (emphasis added). Moreover, her
expressed willingness to see "differences" between the issue immediately
before her, and the circumstances that caused the Court of Appeals to
vacate and remand for a new trial on liability, suggests a continuing
unwillingness to acknowledge the justice of the Court of Appeals' decision
to order a second trial.

b. Judge Johnson Expressed Hostility Toward

Corporations Generally, and in the Very Discovery Context That Became

the Heart of the Sanctions Dispute. Just two weeks after acknowledging

her "pain" at having to address again the very issue that undid the

judgment on the first jury's verdict, Judge Johnson declared her belief that
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corporations as a class attempt to frustrate the truth-seeking process of
discovery. On December 30, 2005, Judge Johnson heard argument as to
whether Hyundai had provided an adequate CR 30(b)(6) representative on
certain issues. When Hyundai's counsel attempted to place the issue in the
context of his auto liability litigation experience, the court interjected:

Now, this Court does not have the experience that counsel referred
to here in terms of automobile litigation. I don't know what the
pattern and practice is in the interview in terms of responding to
such discovery requests. But it does appear to me very clearly
from other types of litigation involving corporations that there is a
pattern here, as I've described, of a very, very broad request, and
every attempt to narrow it to the very most narrow.

VRP (Dec. 30, 2005) 17:16-24 (emphasis added).
This comment establishes that Judge Johnson had formed "a
preconceived adverse opinion” that corporations as a class are guilty of

obstructing the discovery process; such an opinion is quintessential evidence

of bias. See, e.g., In re Borchart, 57 Wn.2d 719, 722, 359 P.2d 789 (1961) (a

judge is biased or prejudiced when he or she has "a preconceived adverse
opinion with reference to [a previous cause], without just grounds or before
sufficient knowledge"). Moreover, Judge Johnson made the comment just
one week after Magana filed a motion for default, based on a charge of
impermissible narrowing of responses to discovery -- precisely the behavior
Judge Johnson believed a common practice by corporate defendants.

c. During the Evidentiary Hearing, Judge Johnson

Repeatedly Manifested Willingness to Assume Hyundai and Its Counsel

Were Engaged in Improper Conduct. Judge Johnson repeatedly

manifested, during the course of the evidentiary hearing on Magana's
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sanctions motion, a willingness to believe Hyundai and its counsel were
engaged in conduct designed to frustrate the purpose of that hearing:

{ Judge Johnson Accused Hyundai's Counsel and a Witness of

Manufacturing Scheduling Difficulties. In the few days leading up to the

hastily scheduled evidentiary hearing on sanctions, Hyundai's counsel
scrambled to make its witnesses available to testify. Hyundai had submitted
a declaration from former Washington Supreme Court Justice Phil
Talmadge, in response to a declaration plaintiff submitted from former
Washington Supreme Court Justice Robert Utter. Both declarations
addressed what constitutes reasonable conduct in the course of discovery,
and the obligations of parties and their counsel during the course of the
discovery process. See (CP 2651-54) (Utter); (CP 3252-61) (Talmadge).

Magana demanded that Justice Talmadge be made available for
examination. During the hearing on Magana's motion for an evidentiary
hearing, held on Friday, January 13, Hyundai's counsel represented to the
court that Justice Talmadge had an oral argument before this Court on the
morning of Wednesday, January 18. VRP (Jan. 13, 2006) 83:11-86:4.
Hyundai therefore requested that Justice Talmadge be allowed to testify on
Wednesday afternoon, and Judge Johnson agreed to that accommodation.
VRP (Jan. 13, 2006) 84:2-85:25.

When the parties next appeared, on the morning of Tuesday,
January 17, to begin the evidentiary hearing, Hyundai's counsel explained he
had been mistaken about Justice Talmadge's schedule -- the oral argument

was in fact on Thursday morning, not Wednesday morning. VRP (Jan. 17,
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2006) 4:17-22 & 5:5-6.  Counsel took responsibility for that error, and
apologized to the court for misremembering the date of the oral argument.
VRP (Jan. 17, 2006) 5:5-6, 7:8-11, 12:17-24, 12:25-13:3, 13:16-18. But
Judge Johnson refused to accept the explanation, and expressed her suspicion
of a more sinister motive on the part of counsel and Justice Talmadge:

[THE COURT]: I'm certainly willing to be flexible in
terms of scheduling, but with all the factors that we have to work
with here, I'm not sure whether people are trying to make him
[Justice Talmadge] as unavailable as possible or if he's trying to
put the Court down low on the list of his priorities as far as
appearing here or what the schedules of the attorneys are. So,
perhaps we can start with the idea as to what the Court's schedule
is, what we need to do to accomplish our purposes here. We'll
reasonably -- this hearing was not scheduled until Friday
afternoon, and so certainly it's caused a great inconvenience to
witnesses as well as, apparently, counsels' schedule and so on. 1
can certainly attempt to work with that, but I think I need to know
what we can do to make these attorneys available, these witnesses
available, within everybody's schedule as reasonably as possible.

MR. KING: Your Honor, if I could --

THE COURT: Somehow I don't feel like that's the effort
that is being made here, so.

VRP (Jan. 17, 2006) 14:17-15:12 (emphasis added).

o Judge Johnson Accused Hyundai's Counsel of Employing

the Honorific Title of a Former Member of the Washington Supreme

Court for Improper Purposes. Immediately before suggesting that

Hyundai's counsel and Justice Talmadge were engaged in trumping up

scheduling difficulties, Judge Johnson challenged the legitimacy of
Hyundai referring to the former justice by the title "Justice":

THE COURT: Well, my head is spinning here. I feel in

some ways that we're deferring in our schedule here to the

individual we're referring to as Justice Talmadge. I don't think he
is a justice anymore.
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MR. KING: No, he's a former -- it's an honorary --

THE COURT: I think we can refer to him as
Mr. Talmadge. He's an attorney at this point.

VRP (Jan. 17, 2005) 14:3-9. Moreover, Judge Johnson went on to make
clear that her unwillingness to grant Talmadge the benefit of this honorific
reflected her willingness to ascribe improper motives to Hyundai's

counsel's employment of the title:

[MR. KING]: My concern with Justice Talmadge -- with
Phil Talmadge -- is -- and I use that honorific like we do for
somebody who was a government official, a colonel in the army,
what have you -- is that --

THE COURT: Somehow I have a feeling it's not used
accidentally here in this context, but that's just a comment from the
Court.

VRP (Jan. 17, 2005) 18:20-19:2.2

{ Judge Johnson Accused Hyundai of Providing Illegible

Copies of Documents to Plaintiff's Counsel and the Court, While

Hyundai's Counsel Enjoyed the Use of Legible Versions of the Same

Documents. On the second day of the evidentiary hearing, Judge Johnson
criticized Hyundai for placing a watermark across the face of OSI records
produced in compliance with the court's November 2005 production order,

and ordered Hyundai to provide a set with the watermark removed. See

>2Judge Johnson never objected to the parties referring to Robert F.
Utter, plaintiff's expert on the standards for reasonable conduct during the
course of discovery, as "Justice" Utter, and herself used the honorific
regarding Justice Utter, both in oral rulings and written findings and
conclusions. See VRP (Jan. 20, 2006) 18:6-8; (CP 5329) (FOF No. 54).
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VRP (Jan. 18, 2006) 1:1-14.*  When Hyundai's counsel attempted to
explain the reason for the watermark (to assure compliance with protective
orders), Judge Johnson interrupted and reiterated her directive to Hyundai
to produce a set of the documents without the watermark. VRP (Jan. 18,
2006) 1:17-3:6. And while doing so,”* Judge Johnson accused Hyundai's
counsel of working with copies of the documents without the watermark,
while forcing the court and opposing counsel to use the watermarked
copies. See VRP (Jan. 18, 2006) 3:9-10 ("I would assume that counsel for
Hyundai are not using similarly stamped copies"). In response, Hyundai's
counsel assured the court that Hyundai's lawyers were also using the
watermarked form of the documents. VRP (Jan. 18, 2006) 3:11-12.

d. Judge Johnson's Rulings on Reconsideration

Suggest an Inability to Consider Evidence and Argument Presented by

Hyundai With the Requisite Open Mind. In her oral ruling on Magana's

sanctions motion, Judge Johnson lamented the fact that Hyundai had not
provided her evidence of any industry standard concerning what
constitutes a "claim." Hyundai then submitted testimony from William

Boehly, who helped draft federal auto safety regulations that contemplate

*The previous day, Mr. Lawrence Baron, Magana's OSI expert,
had accused Hyundai of using the watermark to try to impede the
discovery process itself. See VRP (Jan. 17, 2006) 144:7-11.

**Hyundai complied fully, and both watermarked and
nonwatermarked versions of the documents at issue are included in the
record on appeal. To assist the Court in evaluating this issue, Hyundai has
included both the original watermarked and the supplemental
nonwatermarked versions of the Martinez and McQuary consumer hotline
reports (Exs. 31 and 32), as part of Exs. G and H, respectively, of the
Appendix to this Brief.
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the meaning of "claim," and Peter Donnelly, an automotive industry
in-house counsel with extensive experience responding to auto products
liability OSI discovery requests, to demonstrate that Hyundai's
interpretation of "claim" was reasonable. See § ILK, supra, at48-49
(describing evidence on reconsideration).

In denying reconsideration, Judge Johnson stated that Hyundai's
new evidence did not change her mind on any of her findings. (CP 5902)
(Order at2, 92). She offered no explanation for why evidence, of
precisely the kind she had indicated would be relevant on the meaning of
"claim" issue, was no longer persuasive. This Court cannot have
confidence that, if Judge Johnson is ordered to reconsider, she will in fact
prove open-minded in a fashion she most decidedly was not when the
reconsideration issues were first before her. Moreover, the question of an
open mind has particularly grave implications for this case, as literally
dozens of evidentiary motions, the resolution of which will profoundly

shape the course of the second trial, remain to be decided.”

Hyundai has prepared a chart (ExhibitD to the Appendix)
showing the outstanding motions at the time the court issued its default.
One such motion is Magana's motion to strike certain litigation crash tests.
See (CP 2728-31). Hyundai believes the results of these tests disprove
Magana's claim that he was the belted front-seat passenger and that
Angela Smith was the unbelted back-seat passenger. See (CP 4566)
(Hyundai’s Opposition to Plaintiff’s Motion to Strike Litigation Crash
Tests at 15). Should the jury determine that plaintiff was indeed seated in
the back seat, it will need not reach the question of whether an allegedly
defective front seat design caused plaintiff’s injuries. The admissibility of
this test, as well as several other of the matters left unresolved at the time
of default, will require the most considered exercise of discretion to
resolve the matter correctly.
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e. Judge Johnson's Acceptance of WSTLA's "Judge of

the Year" Award Independently Compels Remand to a New Judge. On

July 19, 2006, Judge Johnson accepted the award for "Judge of the Year"
from the Washington State Trial Lawyers Association. See WSTLA "Trial
News," Vol. 42, No. 1 at 17 (Sept. 2006); Johnson Judge of the Year: State

Trial Lawyers Honor Her for Role in Hyundai Case, The Columbian,

July 20, 2006, 2006 WLNR 12504631.°® WSTLA's "Trial News"
newsletter states that Judge Johnson was "nominated for actions in the finest
tradition of the bench, upholding the integrity of the civil justice system and

its role in the truth-seeking process." The Columbian's report identified one

of Magana's lawyers as the attorney who nominated Judge Johnson for the
award, and its headline specifically attributed the award to her role in the
present case. Mr. Don Jacobs, identified in the WSTLA newsletter and The

Columbian as the presenter of the award (given, along with several others,

at a WSTLA luncheon), was quoted by The Columbian as saying that
(unnamed) attorneys had "lauded" her default judgment against Hyundai as
"courageous,” but that in Jacobs' view the decision was "just Johnson being
Johnson," adding that Judge Johnson's "'not going to get intimidated."
Judges have an ethical obligation to avoid conduct that gives an
appearance of bias. Here, a trial judge, after defaulting two defendants for
discovery violations and awarding the plaintiff a multimillion dollar

default judgment, accepted an award as judge of the year in which she

*The Court may take judicial notice of the content of these
publications, under ER 201.
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issued her default rulings, and for which she was nominated by counsel for
the party to whom she awarded the default judgment. And the judge did
so while the defendants were appealing that judgment, and with full
knowledge that the Court of Appeals could very well reverse and remand
for a second time. See VRP (Feb.2, 2006) 67:13-68:15 (colloquy
between Judge Johnson and Hyundai's counsel, in which the court
acknowledges that the Court of Appeals "may reach different conclusions
than this court has reached").

It would have been a simple matter for the trial court, upon receiving
her nomination or the award itself, to have written an open letter to the
Washington State Trial Lawyers Association declining the award, precisely
to avoid any appearance of bias. Instead, Judge Johnson accepted the
award, and traveled to Seattle to receive it and be celebrated for it. With all
due respect, Hyundai cannot see how this conduct can be squared with
assuring the appearance of fairness for future trial court proceedings in this
case, and submits this conduct alone compels a remand to a new judge.

C. The Trial Court's Grant of Prejudgment Interest Should Be
Reversed.

Washington trial courts are vested by the state constitution with the
power to fashion equitable remedies, see Wash. Const. art. IV, § 6, which
has been construed to be "as broad as equity and justice require." Agronic

Corp. of Am. v. deBough, 21 Wn. App. 459, 463-64, 585 P.2d 821 (1978)

(quoting 27 Am. Jur. 2d Equity § 103 (1966), currently found at 27A Am.
Jur. 2d Equity § 99 (1996)). The Court of Appeals held in Colonial Imports

v. Carlton Northwest, Inc., 83 Wn. App. 229, 921 P.2d 575 (1996), that
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Washington courts have authority to disallow interest, even on liquidated
claims and even when interest is granted by statute. See id. at 232. The
court held that the right to prejudgment interest is not absolute, and that a
trial court may suspend prejudgment interest during periods of unreasonable
delay in completing litigation that is attributable to claimants. Id.

In Colonial Imports, the party claiming prejudgment interest was

"responsible for the time spent on [the other party's cross-appeals] because
Colonial led the trial court into the error of applying the preponderance of
the evidence standard with respect to equitable estoppel." Id. at 576.

Colonial Imports is squarely on point. Here, Magana's counsel invited clear

error at the first trial by urging the trial court not to tell the jury that a
portion of Dr. Burton's testimony had been stricken. That was a manifestly
unreasonable position at the time, for as this Court noted: "It is error for the
jury to consider evidence that the court either has not admitted or has

stricken." Magana, 123 Wn. App. at 315-16 (citing, inter alia, State v.

Brown, 139 Wn.2d 20, 24, 983 P.2d 608 (1999), and State v. Hanna, 123

Wn.2d 704, 711, 871 P.2d 135 (1994)). Had counsel either not wrongfully
introduced Dr. Burton's testimony, or after the testimony was (belatedly)
stricken resisted the temptation to persuade the court not to tell the jury that
the evidence had been stricken, this case would not have been sent for back
for retrial, because this Court affirmed the trial court on all other grounds.
Hyundai should not be penalized for successfully pursuing appellate relief

from plain error invited by Magana's counsel.
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D. The Smiths Should Not Play a Role in the Retrial of This Case.

In the first appeal, the Smiths challenged the trial court's judgment
on several issues, all of which this Court rejected in affirming the
judgment against the Smiths. Consistent with that affirmance, this Court
limited the remand for a new trial to liability issues regarding the occupant
restraint system. If Hyundai is not found liable on retrial, the Smiths will
be liable for the entire judgment. If Hyundai is found liable on retrial,
Hyundai and the Smiths will be subject to joint and several liability,
because Magana is a "fault-free" plaintiff. See, e.g., RCW 4.22.070(1)(b).

The only role the Smiths could play at a retrial is to dispute the
allocation of fault between them and Hyundai. That role would be
irrelevant if Hyundai committed not to pursue a cross-claim for
contribution. Without the threat of a cross-claim for contribution, the
Smiths would have no interest in the allocation of fault between them and
Hyundai. The Smiths' assets are limited to a $25,000 insurance policy, so
Magana will collect the entire judgment from Hyundai, even if Hyundai
should be found only one percent liable. See (CP 5463) (CR 54(b)
Findings 99 12-13). Given those circumstances, Hyundai is willing to
dismiss any cross-claim for contribution it might have against the Smiths,
if Hyundai is found liable on retrial. Hyundai therefore asks this Court to
direct the trial court to order that the Smiths play no role in any retrial,
upon Hyundai's dismissal of its cross-claim against the Smiths for
contribution within 30 days of issuance of the mandate and restoration of

the trial court's jurisdiction.
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V.
CONCLUSION

This Court should reverse the findings of willful discovery
violations and the default judgment, and remand to a new judge for a jury
trial on the merits. In the alternative, this Court should vacate the default
judgment and remand to a new judge for further proceedings on the
"claim" and prejudice issues, but with directions that sanctions imposed (if
any) may not extend to a default judgment.

RESPECTFULLY SUBMITTED this &Hay of September,
2006.

LANE POWELL PC MILLER NASH LLP
HF (Y0

ByMw‘\m\%% By ™A &6\7<M Lor

Michael B. King Jeffrey D. Austi

WSBA No. 14405 OSBA No. 8314
John B. Schochet Heather K. Cavanatdgh
WSBA No. 35869 WSBA No. 33234

Attorneys for Appellants Hyundai Attorneys for Appellants Hyundai
Motor America and Hyundai Motor Motor America and Hyundai Motor
Company Company
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APPENDIX

EXHIBIT A Findings of Fact and Conclusions of Law

EXHIBIT B Chart re: Jeffrey D. Austin Declaration and Exhibits

EXHIBIT C Chart re: Documents Listed in Findings of Fact and
Conclusions of Law

EXHIBIT D Chart re: Pending Motions at Time of 01/20/06 Sanctions
Ruling

EXHIBIT E Letter from P. O’Neil to J. Austin Dated April 26, 2001

EXHIBIT F Letter from J. Austin to P. O’Neil Dated July 11, 2001

EXHIBIT G Exhibit #31 — L. Martinez (e)itracts from watermarked

and non-watermarked exhibits)

EXHIBIT H Exhibit #32 — L. McQuary (eictracts from watermarked
and non-watermarked exhibits)

*
The only portions removed from exhibits are photographs. All text remains unaltered.
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EXHIBIT A

Hyundai's assignments of error to the trial court's February 15, 2006 findings of fact and
conclusions of law are noted in yellow highlights on a copy of the findings constituting this
exhibit. This copy of the findings is the electronic version circulated by the trial judge to all
parties via email on February 15. A comparison of this document to the signed version in the
Clerk's Papers confirms that it is identical in all respects except for the absence of a signature.
Hyundai has inserted page numbers corresponding to the Clerk's Papers pagination for the signed
version, which appears at CP 5311-28.
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Hon. Barbara D. Johnson

SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

JESSE MAGANA,
NO. 00-2-00553-2
Plaintiff,
FINDINGS OF FACT AND
V. CONCLUSIONS OF LAW RE:
DEFAULT JUDGMENT

HYUNDAI MOTOR AMERICA; HYUNDAI
MOTOR COMPANY; and RICKY and ANGELA
SMITH, husband and wife, '

Defendants.

Pursuant to various motions filed by the parties and based upon the pleadings of record,
identified herein, and the evidentiary hearing which this Court held on January 17, 18, 19 and 20,
2006, the Court hereby makes the following Findings of Fact and Conclusions of Law in
granting the plaintiff’s motion for default judgment against the Hyundai defendants.

FINDINGS OF FACT
I Procedural History and Materials Reviewed
1. This Court has presided over this case on a pre-assigned basis since filing of the

Complaint on February 8, 2000, with the first order entered on February 22, 2000. The Court

FINDINGS OF FACT AND CONCLUSIONS OF LAW CORRESPONDS TO CP 5311

RE: DEFAULT JUDGMENT - 5311
200 Second Avenue West

Seattle, WA 98119-4204
STRITMATTER KESSLER WHELAN WITHEY COLUCCIO Tel: 206-448-1777
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presided over all pre-trial hearings and trial in June-July 2002. This Court also presided over all
hearings since remand from the Court of Appeals by Amended Mandate received April 11, 2005.

2. The Court is familiar with the facts of this accident, with the proof adduced by the
plaintiff in support of his liability and causation and damages case, with the defenses offered by
the defendants, and with the testimony of all of the witnesses who testified in the first trial. The
record is extensive, the Superior Court file consisting at this time of 22 volumes over 600
pleadings, plus several hundred exhibits.

3. The Court reviewed pleadings, heard oral argument and conducted an evidentiary
hearing on Plaintiff’s Motion for Sanctions Pursuant to CR 37(b) and (d) concerning discovery

violations alleged by the plaintiff to have been committed by the Hyundai defendants in this

case.

4.  In particular, the Court has read and reviewed the following pleadings, declarations
and exhibits in making these Findings of Fact and Conclusions of Law:

A Motion To Compel Discovery of Other Similar Incidents from Filed: 10-27-05
Defendants Hyundai Motor Company (“HMC”) and Hyundai Motor
America (“HMA”) and Certification of Counsel re: Compliance
Conference
Declaration of Paul Whelan
Declaration of Stephen Syson

B  Hyundai Motor America and Hyundai Motor Company’s Opposition 11-2-05
to Plaintiff’s Motion To Compel
Declaration of Jeffrey Austin
Declaration of David Blaisdell

C Plaintiff’s Reply to Defendants Hyundai Motor America and Hyundai ~ Filed: 11-4-05
Motor Company's Opposition to Plaintiff’s Motion To Compel
Discovery of Other Similar Incidents
Declaration of Alisa Brodkowitz

D Hyundai Letter re Proposed Order Dated 11-9-05

E  Order Shortening Time and authorizing Plaintiff’s Motion to Enter 11-10-05
Order Hearing (Proposed)

FINDINGS OF FACT AND CONCLUSIONS OF LAW CORRESPONDS TO CP 5312
RE: DEFAULT JUDGMENT - 5312

200 Second Avenue West
Seattle, WA 98119-4204
STRITMATTER KESSLER WHELAN WITHEY COLUCCIO Tel: 206-448-1777
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

Plaintiff’s Letter concerning Entry of a Discovery Order

Hyundai’s Letter Response

Order Granting Plaintiff's Motion to Compel Defendant Discovery of
Other Similar Incidents From Defendant Hyundai Motor Company and
Hyundai Motor America

Defendants Hyundai Motor America and Hyundai Motor Company's
Motion for Relief From November 18, 2005 Order Granting Plaintiff's
Motion to Compel

Plaintiff's Opposition to Hyundai's Motion for Relief From the Court's
Order Compelling Production of Other Similar Incidents

Motion To Compel Defendant Hyundai’s Testimony on Other

Incidents
Declaration of Peter O'Neil

Defendants Hyundai Motor America and Hyundai Motor Company’s
Opposition to Plaintiff’s Motion to Compel filed December 20, 2005
Declaration of Jeffrey D. Austin in Support of Opposition to Plaintiff's
Motions to Compel filed December 20, 2005

Plaintiff’s Reply -- Motion to Compel Defendant Hyundai’s
Testimony on Other Incidents

Order Granting Plaintiff's Motion to Compel Defendant Hyundai’s
Testimony on Other Incidents

Plaintiff’s Motion For Sanctions Pursuant To CR 37(b) and (d)
Memorandum In Support Of Motion For Sanctions Pursuant to CR 37
Declaration of Paul W. Whelan In Support of Motion for Sanctions for
Discovery Abuse

Declaration Peter O'Neil in Support of Motion for Sanctions
Declaration of Lawrence Baron Regarding Other Similar Incidents
Declaration of Justice Robert Utter in Support of Plaintiff's Motion for
Imposition of Sanctions

Declaration of Thomas J. Greenan in Support of Plaintiff's Motion for
Sanctions

Declaration of Joseph Lawson Burton, M.D.

Declaration of Stephen Syson

Memorandum of Hyundai Motor America and Hyundai Motor
Company in Opposition to Plaintiff’s Motion for Sanctions
Declaration of Jeffrey D. Austin in Opposition to Motion for Sanctions
Declaration of Heather K. Cavanaugh in Opposition to Motion for
Sanctions

Declaration of Michael B. King in Opposition to Motion for Sanctions
Declaration of David D. Swartling in Opposition to Motion for
Sanctions

RE: DEFAULT JUDGMENT - 5313

Dated: 11-14-05
Filed: 11-18-05

Dated: 11-16-05
Granted: 11-18-05

12-1-05

12-14-05

Filed: 12-21-05

12-28-05

Filed 12-29-05

Granted: 12-30-05

Filed: 12-23-05

1-6-06

CORRESPONDS TO CP 5313

200 Second Avenue West
Seattle, WA 98119-4204

STRITMATTER KESSLER WHELAN WITHEY COLUCCIO Tel: 206-448-1777
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Declaration of Philip A. Talmadge in Opposition to Motion for

Sanctions
Declaration of William E. Stewart in Opposition to Motion for

Sanctions
Declaration of David Blaisdell in Opposition to Motion for Sanctions
Declaration of Thomas M. Bullion in Opposition to Motion for

Sanctions
Declaration of Thomas N. Vanderford in Opposition to Motion for

Sanctions

Plaintiff's Reply Brief in Support of Motion for Sanctions Filed: 1-11-06
Reply Declaration of Peter O’Neil Re: Plaintiff's Motion for Sanctions

Reply Declaration of Alisa Brodkowitz in Support of Plaintiff's

Motion for Sanctions

Reply Declaration of Rita T. Williams

Plaintiff’s Motion And Memorandum To Convene Evidentiary Filed 1-6-06
Hearing (Including Witnesses) Re Plaintiff’s Motions For Sanctions

Pursuant To CR 37

Declaration of Michael E. Withey in Support of Plaintiff's Motion to

Convene Evidentiary Hearing

Hyundai Motor America and Hyundai Motor Company’s Opposition 1-11-06
to Plaintiff’s Motion to Convene Evidentiary Hearing Re Motion for
Sanctions

Plaintiff’s Reply Re: Motion to Convene Evidentiary Hearing Filed: 1-12-06

5.  This Court presided over the evidentiary hearing into the sanctions issue from

January 17 — 20, 2006, considered all of the pleadings and declarations set forth in the preceding

paragraph and heard the following live witnesses who testified at the hearing:

e Jerry Greenan

e Larry Baron

e Nikki Holcomb
e Jesse Magaia

e David Swartling

o Thomas Vanderford

FINDINGS OF FACT AND CONCLUSIONS OF LAW CORRESPONDS TO CP 5314
RE: DEFAULT JUDGMENT - 5314
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STRITMATTER KESSLER WHELAN WITHEY COLUCCIO Tel: 206-448-1777



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

II. Discovery Sought and Responded To by Hyundai Demonstrates Numerous
Violations of Discovery Obligations by Hyundai

6.  In his sanctions motion, plaintiff alleges a number of discovery violations which are
summarized in a handout provided to the Court during closing argument and made a part of the
record. (Exh. 48) The Court finds the violations alleged by plaintiff on this chart have been
proven and that the roadblocks placed by defendants on the plaintiff’s right to obtain discovery
were real. These violations have occurred over a period of time beginning in May of 2000 and
continued through the hearing with respect to the Acevedo claim. Although finding all the
violations alleged have been proven, and the totality of the circumstances is a factor, the most
serious violations, upon which the court primarily bases the imposition of sanctions, are those
violations specifically discussed herein.

7. The first discovery violation involves requests for production and interrogatories
which were propounded by the plaintiff and responded to by the defendants.

8. In Request for Production No. 20, the plaintiff asked: “Pursuant to Civil Rule 34
attach or produce, according to the above instructions, copies of any and all documents including
but not limited to complaints, answers, police reports, photographs, depositions or other
documents relating to complaints, notices, claims, lawsuits or incidents of alleged seat back
failure on Hyundai products for the years 1980 to present.”

9.  The following response was made and certified as truthful by Mr. Austin on behalf
of Hyundai Motor America. “HMA objects to Request No. 20 on the grounds it is overly broad
and not reasonably calculated to lead to the discovery of admissible evidence. Without waiving
said objections, HMA further responds that there have been no personal injury or fatality
lawsuits or claims in connection with or involving the seat or seat back of the Hyundai Accent

model years 1995 to 1999.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW CORRESPONDS TO CP 5315
RE: DEFAULT JUDGMENT - 5315

200 Second Avenue West
Seattle, WA 98119-4204
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10. In Interrogatory No. 12 the question was asked: “Identify with name and model
number, all Hyundai vehicles that used the same or substantially similar right front seat as the
1996 Hyundai Accent.”

11. The defendants’ answer was: “The 1995 to 99 model year Hyundai Accent used
the same or substantially similar right front seat as the 1996 Hyundai Accent. No other Hyundai
model automobiles used the same or substantially similar design for the right front seat as the
1996 Hyundai Accent.”

12. The response of Hyundai Motor America to Request For Production No. 20 was
false. There were a substantial number of seat back failure claims and incidents that were
reported to Hyundai involving the Accent model year 1995 to 1999 and other Hyundai vehicles.
The legal department of Hyundai was involved in these reports and claims. They should have
been produced.

13. The answers to RFP 20 and Interrogatory No. 12 were also evasive and misleading.
Hyundai’s responses attempted to reframe the issue and unilaterally narrow the discovery sought.
Defense counsel withheld discoverable documents and sought no clarification or reformulation
of his request from plaintiff’s counsel and did not seek a protective order under CR 37(a). Only
after plaintiff’s counsel demonstrated to the Hyundai defendants that the Elantra seat was
identical did the defendants concede a similarity.

14. At the time the answer to RFP 20 was made by Hyundai Motor America, the
Martinez (Exhs. 5 and 31) and McQuary (Exhs. 6 and 32) claims were outstanding, involved
years 1995-1999 Hyundai Accents, and had already been reported to Hyundai and its legal

department. The Salizar claim (Exh. 30) was identified as an Accent on the claim document.

FINDINGS OF FACT AND CONCLUSIONS OF LAW CORRESPONDS TO CP 5316
RE: DEFAULT JUDGMENT - 5316
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The Martinez, McQuary and Salizar claims were not provided to plaintiff by Hyundai Motor
America and should have been.

15. After the answer to RFP 20 in May of 2000, an answer that was not accurate,
Hyundai failed to supplement (as is their obligation under CR 26) the answer regarding the
following seat back failure claims that were brought to Hyundai’s attention after the initial
answer of RFP 20: Wagner (Exh. 36), Bobbitt (Exh. 37), Pockrus (Exh. 38), Powell (Exh. 39)
and Whittiker (Exh. 40). Each of these claims involved alleged seat back failures in the Hyundai
Accent model years 1995-1999. All were reported to Hyundai prior to trial in June 2002, with
the exception of Whittiker, which was reported in July, 2002. None were provided to plaintiff
when they became known to Hyundai. These other incidents and accompanying documentation
should have been provided because these reports directly contradicted Hyundai’s prior answer
that there were no such claims.

16. Another discovery violation is related to Interrogatory No. 12 to Hyundai Motor
America and No. 11 to Hyundai Motor Company. These interrogatories asked Hyundai Motor
America and Hyundai Motor Company to identify other Hyundai seats that were substantially
similar to the 1996 Accent seat. The Elantra seat was a substantially similar seat to the Accent,
but Hyundai did not identify it as such in 2000 or 2001. As a result, the answer to Request For
Production No. 20 is misleading; the answer should have as well included the Elantra as well as
the Accent.

17. After remand from the Court of Appeals, plaintiff requested defendants update their
discovery responses by letter dated September 13, 2005. (O’Neil Decl., Exh. 6). In response, an
October 25, 2005 letter by Mr. Austin provides as follows: “I am enclosing two claims relating

to seat back failures. The first is a complaint filed in July of 2002, referred to as the Bobbit

FINDINGS OF FACT AND CONCLUSIONS OF LAW CORRESPONDS TO CP 5317
RE: DEFAULT JUDGMENT - 5317
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complaint. The second is correspondence dated September 8, 2000, regarding a claim of
Matthew Dowling. The complaint letter makes reference to a 1985 Hyundai Excel. In fact, the
claim involved an Elantra and apparently involved a driver’s seat. Other than the claim of Mr.
Magana, these are the only seat back failure claims relating to either the 1995 Hyundai Accent or
the 1992 to 1995 Hyundai Elantra.” O’Neil Decl., Exh. 7.

18. These answers were simply false. Numerous claims were received that now reveal
that the answers given by the defendants related to seat back OSIs were false. Note: the term
“OSIs” refers to other similar incidents. This is a term commonly used in products liability
litigation, and appears throughout the record and these findings.

19. Hyundai defendants acknowledge at least two discovery violations, including the
failure to provide plaintiff the sled test result and failure to produce the Acevedo claim, an
excerpt of which is attached as Exhibit 2 to the O’Neil declaration, despite a November 18, 2005
Order compelling its production.

20. With respect to the answer to RFP 20 set forth above in paragraph 10, Hyundai has
not affirmatively acknowledged the answer denying there were any “claims” was false.
However, Hyundai has not presented any factual or legal basis for the court to conclude the
answer was correct, or incorrect due to some reasonable excuse.

21. As explanation of the response, during the sanctions hearing Hyundai submitted the
Proposed Stipulation Concerning Hyundai's Response to Plaintiff’s Request for Production No.
20 (Clerk’s document #612A). It states as follows: “In responding to this RFP, Hyundai
directed a diligent search for all legal complaints (lawsuits) and all attorney demand letters
(claims) in connection with or involving the seat or seat back of the Hyundai Accent, model

years 1995 to 1999, with the intention that any such legal complaints or attorney demand letters

FINDINGS OF FACT AND CONCLUSIONS OF LAW CORRESPONDS TO CP 5318
RE: DEFAULT JUDGMENT - 5318
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would be produced to plaintiff. Because no such legal complaints or attorney demand letters
were found, HMA answered by stating there were none.” This pleading appears to indicate

Hyundai’s response that there were no “claims” was intended to refer only to attorney demand

{letters, although this limitation was not stated or otherwise disclosed to plaintiff.

22. In response to questions at the hearing, Hyundai’s corporate counsel Thomas
Vanderford explained the search for documents in response to plaintiff’s RFP 20 was limited to
the records of the Hyundai legal department. He stated no effort was made to search beyond the
legal department, as this would have taken an extensive computer search.

23.  Mr. Vanderford is not admitted to practice law in the State of Washington. He is
admitted pro hac vice in this case. When asked if he had read the Washington States Physicians
Ins. Exch. & Ass'nv. Fisons Corp., 122 Wn.2d 299, 858 P.2d 1054 (1993) (Fisons) decision, Mr.
Vanderford indicated “parts of it.” In Parks v. Hyundai Motor America, Inc., 258 Ga.App. 876,
575 S.E.2d 673 (Ga. Court of Appeals 2002), a case in which Mr. Vanderford represented
Hyundai at the trial court, Hyundai’s response to discovery requests was found to be inadequate.
After the case was remanded by the appellate court, a motion to compel was granted and
Hyundai produced over 36 responsive OSIs. (Declaration of Rita Williams) The similarity of
circumstances of the Parks case, Mr. Vanderford’s testimony and the inadequate production of
documents in this case, indicate a pattern of lack compliance with discovery obligations as
required under Washington law.

24.  There is no legal basis for limiting a search for documents in response to a
discovery request to those documents available in the corporate legal department. This would be

the equivalent of limiting the response in Smith v. Behr Process Corp., 113 Wn.App. 306, 54
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P.3d 665 (2002) to a search for chemical tests which were on record in the corporate legal office,
without disclosing that the search was so limited.

25. Additionally, the record is clear the legal department at Hyundai worked closely
with the Consumer Affairs Department with respect t.o customer complaints and claims,
including product liability claims. The vehicle owners’ manual directed customers to call the
Consumer Affairs number. As discussed in more detail in Section III, in some instances, after
receiving the call, the Consumer Affairs Department referred the claim to the legal department,
which directed an investigation of the claim and/or provided direction to Consumer Affairs
regarding the claim. In cases included in the record, a form denial letter, which was clearly
developed by legal counsel, was sent to the customer.

26. Mr. Vanderford testified no record was maintained in the legal office of this
activity. As head of the products liability section, he was familiar with this process and
supervised attorneys involved in this process. A search limited to the corporate legal office,
which did not seek or disclose records from claims which originated with the Consumer Affairs
Department, even though many of the claims involved the legal department, was not a diligent
search.

27. Hyundai had the obligation not only to diligently and in good faith respond to
discovery efforts, but to maintain a document retrieval system that would enable the corporation
to respond to plaintiff’s requests. Hyundai is a sophisticated multinational corporation,
experienced in litigation. A search of computer records for documents requested by plaintiff,
even if voluminous in nature, is standard operating practice of attorneys practicing in the
products liability field. In fact, Hyundai did not object to the request as burdensome. The false

answer to RFP 20 was without reasonable excuse or explanation.
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28. As noted in paragraph 19 above, Hyundai acknowledges failing to produce
documents concerning the Acevedo claim. These documents had not been produced by the time
of the sanctions hearing. Mr. Vanderford explained this failure of production by stating he did
not personally handle the case, and although aware of it, did not recall the allegations included a
seat back claim. The Acevedo claim is a filed lawsuit which included allegations of collapse of
the driver’s seat back, with injuries to the child seated behind the driver (O’Neil Decl., Exh. 2).
This case is highly relevant to plaintiff’s claim.

29. Failure to produce the Acevedo claim is a discovery violation, conceded by
Hyundai. However, the significance of the failure of production goes beyond failure to produce
a responsive claim. The testimony of Mr. Vanderford that it was not produced because he did
not recall the seat back claim, indicates production of discovery by Hyundai, at least in part,
depended on the personal recollection of the attorney litigating the case. This is clearly not an
adequate document retrieval system. The court concludes failure to produce the Acevedo claim
casts doubt on whether all responsive documents have been produced.

30. Hyundai relied extensively during the hearing and in argument on a theory that an
agreement had been reached between counsel in which plaintiff abandoned the request for
disclosure of seatback failures prior to trial. Hyundai’s argument is based upon correspondence
and the declaration of Mr. Austin. This argument does not explain the original responses, but
seeks to explain Hyundai’s conduct after July of 2001.

31. It is common for attorneys to correspond and “meet and confer” regarding
discovery requests (Testimony of David Swartling). CR 26 (i) requires counsel to confer prior to

bringing motions to the court regarding discovery.  Counsel in this case did confer and
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correspond regarding discovery issues. The parties disagree, however, as to whether there was
an agreement as argued by Hyundai.

32. In his letter of April 26 of 2001, Mr. O’Neil (O’Neil Declaration, Exh. 4) reiterated
the plaintiff’s request for additional information on seat back OSIs (other similar incidents). The
letter states: ““Request for Production No. 20 and 21 ask for documents relating to other
incidents where people have been injured by seat back collapse or by the airbag in a Hyundai
vehicle. Hyundai’s response seeks to rewrite the request so that it applies only to people who
were injured in a manner identical to Mr. Magana. That is not Hyundai’s prerogative, and the
request should be answered as written.” /d.

33. Mr. Austin, in his Declaration, asserts that he responded to Mr. O'Neil's April 26,
2001 letter by letter dated July 11, 2001.

34. Mr. Austin states in his declaration (paragraph 20) that it was his "understanding"
that Mr. O'Neil was no longer pursuing documents relating to seatback failures in his letter. But
his declaration does not state that Mr. O'Neil and he had even discussed this "understanding", let
alone that Mr. O'Neil had agreed to it. Moreover, the very next paragraph (21) in his declaration
states that he had memorialized his "understanding" reached with Mr. O'Neil in his letter of July
11, 2001. This letter did not memorialize any such understanding; it is silent on whether any
agreement or understanding (that Mr. O’Neil was no longer seeking documents related to seat
back failures) was ever reached. Furthermore, Mr. O'Neil, in his declaration, flatly denied
having reached any such agreement or understanding to forego discovery of seatback OSI's.

35. Based upon this Court’s review of all the available evidence, the Court finds
Hyundai’s claim of an agreement to take the seat back OSI issue “off the table” is not persuasive.

The Court concludes there was no such agreement. Taking into account the false premises
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created by the defendants’ initial discovery responses, the Court finds there was no abandonment
by Plaintiff of the pursuit of discovery with respect to seat back failures at any time. The fact the
plaintiff focused on certain discovery issues does not indicate in an affirmative manner that the
plaintiff ever abandoned his request for obtaining evidence of other seat back failures. It would
be unreasonable, and not supported by the totality of the evidence, to conclude Plaintiff
abandoned the issue of seatback failure which was the central issue of the trial.

36. If truthful and complete answers had been provided by defendants, the OSI
materials that are now before the Court would have led to substantial additional questions and a
significant amount of additional discovery.

III. The Seat Back Failure Reports Are Claims and Went to the Heart of Plaintiff’s Case

37. Although not argued at the conclusion of the hearing, Hyundai may be asserting the
OSI evidence of seat back failures which was not disclosed by Hyundai until late 2005 and early
2006 were not “claims.” As noted above in paragraphs 22 — 23, Hyundai indicated the response
of “no claims” actually meant no attorney demand letters which were maintained in the records
of the Hyundai legal department. There is no support in the record that such a limited definition
of “claims™ was a reasonable or good faith response to plaintiff’s discovery requests.

38. Steve Johnson, Hyundai manager of engineering and design analysis, testified as
Hyundai’s CR 30(b)(6) designee. Mr. Johnson testified as follows: A: “Let me define a claim.
That’s if the customer sends in the additional information from the document request package,
that information is reviewed typically by an attorney... Q: At any rate, the attorneys take a look
at this data when somebody makes a claim for an injury? A: When they make a claim, yes.”

Deposition of Steve Johnson, Exh. 3, at p. 34 -35.
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39. David Swartling, witness for Hyundai, testified regarding his definition of a claim.
Mr. Swartling testified a claim occurs when a consumer or person is injured or has a problem,
and the person, either on his own behalf or through a lawyer, states the problem and makes a
demand, requests a remedy. (A verbatim transcript is not yet available, although the Court has
reviewed the video record.)

40. Martinez Claim. Exhibits 5 and 31 set forth the Martinez claim. This was a claim
involving a 1995 Accent, based on an accident which occurred in February of 1998. Exhibit 31
consists of 37 pages of material that were not provided in response to Request for Production No.
20. It includes a demand letter (50053246). These materials were forwarded to the legal
department (50053144). The Hyundai summary refers to receiving a response back from the
legal department, stating that this claim was to be handled in a specific manner (50053145).
According to Mr. Steve Johnson and Mr. Swartling this was, by any sense of the term, a claim.
The claim alleges that the s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>